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PROCEEDI NGS

JUDGE CLIFTON: W are on the record in
day two of the hearing in the matter of MIk in the
M deast Marketing Area.

This is Cctober 24, 2001 and we are
begi nning at approximately This record is being nmade in
Wadsworth, Chio. It's Cctober 23, 2001. |It's
approximately 8:36 in the norning. The tenperature is |ess
than 70 degrees. Let nme know if you get too cold.

M. Beshore, would you alert ne as to how
you would |ike to proceed?

MR. BESHORE: M. Hollon does have sone
further testinony, which involves proposal four that we
haven't yet touched on and which is not a pooling
proposal. It's the advance price proposal. And he also
has sone opposition to proposal eight and we haven't heard
fromthe proponents on that yet.

We would like to further resume testinony
until a later tine and | believe that M. Herbein may be
ready to proceed this norning and | don't know what ot her
W tnesses may be intending to comment on proposal s one,
two, three and five. So, we would like to defer M.

Hol lon's additional testinony to a |later point in the
proceedi ngs and all ow other witnesses to proceed at this

tine.
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JUDGE CLI FTON: Thank you, M. Beshore,
and | want to applaud your excellent presentation
yesterday. You kept things noving. It was unconfortable
in here and | appreciate very nuch how well you had
prepared everyt hing.

We regard to those who would like to
testify about proposals one, two, three and five, other
than M. Hollon, would you identify yourselves so | wll
know how many of you there are. M. Carlson, M. Wirshaw?

MR WARSHAW M. Herbein will touch on

t hat .
JUDGE CLIFTON: M. Herbein. M. English?
MR. ENGLISH | have M. Yates who w ||
testify.
JUDGE CLIFTON: M. Yates will. Now, with

regards to proposal four, how many intend to testify. M.
War shaw?

MR. WARSHAW M. Herbein will testify on
proposal four.

JUDGE CLIFTON: It's sounding like M.
Herbein is our natural next w tness, would you agree?

MR WARSHAW  Yes.

JUDGE CLIFTON: Then with regard to the
remai ni ng proposals, how many w tnesses expect to testify

with regard to proposal six? | saw none. How many -- and
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this does not foreclose that, but | amjust trying to get
an idea. How nmany expect to testify regardi ng proposal
seven? W kind of had it withdrawn partially, but I
di dn't know whet her anyone else mght |ike to speak to it.

Wth regard to proposal eight? M.
Warshaw, all right. Wth regard to proposal nine? M.
Hollon and M. Carlson. And with regard to proposal 107?
kay.

| don't know to what extent you can make

your travel plans. | know that the weather is expected to
turn severe this afternoon and this evening. | don't know
how long this will take. It looks to nme that we will be

here until this afternoon.

M. Warshaw, would you like to call your
witness at this tinme?

MR WARSHAW Yes, | will. Carl Herbein,
please. And if | could have these nmarked as exhibits.

JUDGE CLIFTON: This is going to be
Exhibit 20. This is M. Herbein's curriculumvitae. M.
Her bein, while you are there, will you say your names and
spell them and identify your enploynent, please.

THE WTNESS: Carl D. Herbein. CARL
D., HE-R-B-E-I-N, and I amthe CPA and managi ng partner
of Herbein & Conpany, a certified public accounting firm

headquartered i n Readi ng, Pennsyl vani a.
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JUDGE CLI FTON: Thank you. We will have
your curriculumvitae marked as Exhibit 20.

(Exhibit 20 is marked for
identification.)

MR. WVARSHAW And if | could have this
mar ked in advance as Exhibit 21.

JUDGE CLI FTON:  And Exhibit 21 is entitle
M deast Marketing Order, Federal Oder 33 and it indicates
presented by Carl D. Herbein, CPA

(Exhibit 21 is marked for
identification.)

JUDGE CLIFTON: Are there additional
copi es, M. Warshaw?

MR. WARSHAW  Yes.

JUDGE CLIFTON: We will go off record
whil e you do that.

(O f the record.)

JUDGE CLIFTON: Do you wish to nove the
adm ssion of Exhibits 20 and 21 before M. Herbein
testifies?

MR WARSHAW | think if they are
acceptable at this point, that would be fine.

JUDGE CLIFTON: Let's see if it is
acceptable. It gives the witness nore freedomw th regard

to covering his statenent if he knows that the statenent
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is an exhibit. Wth regard to Exhibit 20, which is M.
Herbein's curriculumvitae, is there any objection to the
adm ssion into evidence that docunent? There is none and
Exhibit 20 is hereby admtted into evidence.

(Exhibit 20 is received into

evi dence.)

JUDGE CLIFTON: Wth regard to M.

Her bein's statement, which we have marked as Exhibit 21,
is there any objection to the adm ssion into evidence of
t hat docunment? There is none and Exhibit 21 is also
admtted into evidence.

(Exhibit 21 is received into

evi dence.)

JUDGE CLIFTON: M. Herbein, would you

rai se your right hand, please.
Wher eupon,

CARL HERBEI N
called as a wtness, after first being duly sworn,
testified as foll ows:

JUDGE CLI FTON: M. Warshaw, you may

pr oceed.
DI RECT EXAM NATI ON
BY MR WARSHAW
Q M. Herbein, what | would first like to do

is go through your CvV and let ne ask you at the outset,
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does your curriculumvitae accurately set forth your
educati onal and enpl oynment background?

A Yes, it does.

Q Does it also state accurately your
specific dairy-rel ated experience?
Yes, sir, it does.
And your litigation support experience?

Yes, it does.

o » O >»

Running through it very quickly, could you
describe for us briefly your education background?

A Yes, | have a Bachel or of Science degree
in accounting fromElizabethtown Coll ege in Pennsylvani a
in 1968 and | ama certified public account in the State
of Pennsyl vani a.

Q And your enpl oynent background?

A | began ny career in 1967 with the
national firmof what is now Ernst & Young and in 1972
began what is now Herbein & Conpany and have actually had
two jobs in ny life.

Q Coul d you descri be Herbein & Conpany for
us?

A Yes, we are a CPAfirmw th offices
t hroughout Pennsyl vania and we are headquartered at
Readi ng, Pennsylvania and we have a significant portion of

our practice in the dairy foods industry.
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Q Now, your curriculumvitae, and | don't
think we need to go into this, also sets forth profession
and civic associations and designations. | assune again
that that is an accurate description of those activities?

A Yes, it is.

Q Moving then directly to your dairy-rel ated
experience, could you describe for us the experience that
you have had that has been related to the dairy industry.

A Yes and | amproud to say is where ny
experience began. | was born and raised on a dairy farm
in eastern Pennsylvania and | earned the val ue of butterfat
when ny father smled when his tests increased and was
saddened when his tests decreased. So, that was the very
start of it and our dairy practice actually began with the
rate maki ng process with the Pennsylvania M|k Marketing
Board in representing processors beginning the md 70s in
presenting financial information to the m |k marketing
board for the rate making, the mlk hearing process and
that work |l ed to being the being the regular accounts and
auditors for dairy conpani es.

We devel oped sone special expertise in
cost accounting, which has taken us on sonmewhat of a --
what | will call a national ride. Qur dairy practice now
covers the vast mpjority of the United States in cost

accounting and forensic and nmerger and acquisition areas.
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Q Are you the accountant for a nunber of
dairy processors, mlk processors?

A Yes, we regularly do work for about 50
dairy conpani es | ocated throughout the United States.

Q Then again, noving to your specific
[itigation support experience. Wuld you describe that
for us.

A Yes, nmy litigation support experience is
focused heavily in the mlk industry and agai n, having
appeared in Federal Order hearings, many PMVB,

Pennsyl vania M|k Marketing Board hearings and then
outside of the mlk business in other litigation matters
such as contractual disputes, |ost earnings, |ender
l[iability and professional nal practice.

MR. WARSHAW Based on that testinony and
his curriculumvitae, I would nove that M. Herbein be
accepted as an expert in accounting as it relates to the
dairy industry and nost particularly, although I nove that
he be accepted broadly, nost particular in cost accounting
and accounting as it relates to m |k marketing.

JUDGE CLI FTON: Does anyone wish to voir
dire the witness with regard to his qualifications as an
expert in accounting as it relates to the dairy industry
and particularly in regard to his cost accounting

expertise related to mlk marketing? |s there any
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objection to his being accepted as an expert in those
fields? There is none and, M. Herbein, | accept your
testinmony as that of an expert in accounting as it relates
to the dairy industry and particularly with cost
accounting expertise in the mlk marketing area.

THE W TNESS: Thank you.
BY MR WARSHAW

Q First of all, you were engaged by a group
of dealers with regard to this particular hearing?

A Yes, | was.

Q Coul d you describe the scope of that
engagenent, the reason for it?

A Yes, the background, M. Warshaw, with
this engagenent was a contact by the Dairy Association of
West ern Pennsyl vania, which is a group of fluid mlk
processors | ocated in and around Pittsburgh, who are
regul ated by Federal Order 33, and their initial
observation and concern was that they noticed that the
Federal Order 33 PPD was decreasing and that there were
i ncreasing amounts of m |k being pooled on Federal O der
33 and we had a neeting to discuss this matter as they saw
it and they asked ne to investigate this situation and
det erm ne what was happeni ng.

O course, by this tine many of dairy

publ i cati ons were focusing on this phenonena that was
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happening in Federal Order 33 and we then put together a
group of fluid mlk processors and they are actually
listed on the first page of ny exhibit and for the record,
they are Dean Dairy Products, Schneiders Dairy, Turner
Dairy Farnms, Marburger FarmDairy, Inc., Fike's Dairy,
Inc., United Dairy, Carl Colteryahn Dairy, Superior Dairy,
Goshen Dairy, Smith Dairy Products and Reiter Dairy.

And we were asked to perform and anal ysis
of what was happening in Federal Order 33 and at that
poi nt, spoke with the market adm nistrator to determ ne
was there going to be a hearing and was advised that it
was expected that there would be a hearing.

We becane an interested party, obtained
copies of the various proposals that were submtted to the
mar ket adm ni strator and then began our work to anal yze
t he various proposals and to determ ne what positions our
clients wanted to have presented at his hearing with
respect to the activities in Order 33.

Q What was the nature of the analysis you
conducted? In other words, what effect were you trying to
st udy?

A The two primary effects were the potenti al
financial inmpact on the fluid m |k processors regul ated by
this order. 1In other words, if proposals are being put

forward that have a negative financial inpact, we were
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asked to anal yze that and to determne if that was
appropriate and if it was inappropriate, what sort of
presentation should be made to present at the hearing the
effects of that. And the second thing -- this was
actually the first thing, was what is the effect of these
vari ous proposals on the independent producers that supply
much of the mlk to this group of fluid m |k processors.
That was really the initial concern, was the |ower of the
m | k checks to the individual producers, which was causing
strain on the producer conmmunity, the comunities that
supply many of these plants.

Q To put it in the vernacular, so what? |
mean why did your clients care about that?

A They care about their producers, because
t he producers have to be successful so that their
busi nesses can grow and prosper and their is a need for an
adequate supply of mlk in this market. Those of us who
are in the dairy industry on a regular basis are seeing
producers |leaving the industry, retiring, selling out,
goi ng out of business for a nunber of reasons and sone of
t hose reasons are economi CS.

So, it's our client's position that to

have a heal thy producer, is a big step in having a healthy
conpany. So, their concernis -- it is alittle hard to

see at first blush -- if your raw material cost is going
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down, why you woul d be upset about that as a busi nessnman,
but in the mlk industry, when the costs go down, that
could be a very tenporary thing. You could |ose access to
your raw materials and you are quickly out of business,
especially in the mlk business because of the
transportation and shelf life and so forth.

Q Have you had an opportunity to review the
exi sting ml|k marketing order?

A Yes, | have.

Q Are you famliar with the orders which
regul ated the area which is now covered by Order 33 prior
to January 1, 20007

A Yes.

Q Are you aware of any changes in the manner
in which producers were paid, which was affected by the
enactnment of Order 33 -- or the effectiveness of Order 33
on January 1, 20007?

A Yes, there was a change in when the
producers were to be paid.

Q What was that change?

A The advance paynent was originally the
| ast day of the nonth and it was noved to the 26th of the
nont h.

Q Did you have an opportunity to study the

effect of that change?
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A Yes, | have.

Q Turning to the first page after the title
page of Exhibit 21, is that an exhibit which shows us the
effects of the changes which took place on January 1,
20007

A Yes, and there is actually a second change
that | didn't conplete nmy answer. At the bottom of the
page, we also note that the final paynment was changed from
the 18th to the 17th, so in effect what happened with the
Federal Order reformon 1-1-2000 for January of 2000 was
that the regul ated handlers had to pay the farners
earlier.

Q And again, this exhibit shows us the
effect of that?

A Yes, what | have done in this particul ar
exhibit is taking from Septenber of 2000 through August of
2001 and taken the entire pool of Federal Oder 33 and
calculated the effect of the change in requirenents to
anal yze for this hearing and for the record and for USDA
what financial pressures this placed on the regul ated
handl ers and there are two things that happened that are
significant and the easiest to handle, which is kind of a
by- pr oduct.

There is an annual interest cost

associated with this for the value of the noney cost.
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Wien we pay sonething earlier, there is an econom c cost
associated with that. That econom c cost in the advanced
paynent has been cal cul ated using a seven percent val ue of
noney or interest rate at $823,335 and the final paynment
change has a cost of $1, 840, 363.

The effect that this has, M. Warshaw,
upon the financial condition of the regulated handlers is
that it's very typical in the dairy industry to have lines
of credit, where the conpani es have arrangenents wth
banks typically to finance their accounts receivable
inventory. And when we have a raw material, as we do in
the dairy industry of raw mlk, with required paynents on
a certain date, you |l ose the opportunities that many
busi nesses have in being able to juggle receipts and
di sbursenents a day or two one way or the other. 1In the
m |k industry, of course, you can't do that.

So, when USDA advanced those paynents, it
caused the conpanies in many cases, to need to draw on
their line of credit earlier, so it absorbed sone of their
credit worthiness and reduced their line of credit
bal ances.

Q It cost them nore
A And cost themnore interest. So, this
first page shows the effect of that. So, for exanple, in

t he advanced paynent which averaged 81 mllion dollars,
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essentially what we have done is noved 81 mllion dollars
four days earlier fromthe processor to the farmand that
four-day w ndow of econom c cost is the interest of
$823, 000.

Sane is true with the final paynments where
we have a final paynment novenent of one day of 113 mllion
dollars, so it's sizable and it's placed financial strain
on the processors and | thought it was inportant to have
this as a basis upon which USDA could review one of the
proposals that is before this hearing.

Q You are not suggesting that these dates be
changed back to the pre-January 1, 2000, are you?

A No, | am not suggesting that. Qur clients
have adjusted their financial affairs to accommpdate these
requi renents and we believe that industry is in conpliance
wi th these paynents requirenents, but it is a fact that |
believe this hearing shoul d consider.

Q And in return, of course, there was a

benefit to the farners by being paid earlier.

A Yes.
Q And nobody is begrudgi ng that benefit.
A No, there was a -- there has been an

effort, especially in this order and with this group of
conpanies to attenpt to help the producer comunity in

many ways and this is one of the ways that that has been
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acconpl i shed.

Q Now, let nme ask you to turn to proposal
four. Wat do you understand proposal four to do?

A Proposal four is designed to increase the
amount of the advanced paynent.

Q Have you -- that would increase the anmount
of noney which the producers would have to pay up front
for the mlk?

A That is correct.

Q Have you anal yzed proposal four for what,

if any, effect it will have on the processors?

A Yes, | have.

Q Is that set forth in the next page of
Exhi bit 217

A Yes, it is.

Q Coul d you tell us what you found?

A Yes.

Q And refer to the exhibit obviously when

you are doing that.

A First of all, the tinme period for ny study
was Septenber of 2000 through August of 2001 using the
information from Federal Order 33 website to anal yze the
effect of this change in this particul ar proposal.

Again, this exhibit shows ny cal cul ations

of the higher advanced paynent which averages just a bit
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over $8, 000,000 and again, | have utilized a seven percent
interest rate to analyze the cost and have cal cul ated the
nunber of days that this advanced paynment woul d be
out standing until the next nonth.

And this is a nonthly occurrence, because
we are required to nmake these advance paynents each nonth
and the bottomline of this is that we will be extracting
$8, 130,882 fromthe processors. That goes to the
producers in a higher ambunt and earlier than the final
paynent. The interest cost is actually the difference
between the final paynent -- the advance paynent and the
final payment and that is when this $8, 000,000 woul d be
out st andi ng.

And the annual cost to all regul ated
handl ers in Federal Order 33 based on the year that |
studied is $402, 311.

Q Is that a cash flow issue or is that an
actual revenue issue?

A Yes, to both, M. Warshaw. First of all,
it's a cash flow issue, because as | nentioned earlier,
t he average regul ated handler draws on a line of credit to
make these paynents, so we'll be drawi ng earlier on our
line of credit of $8,000,000 on an aggregate for the 21
days between the advance and the final paynment and that

woul d be an $8, 000, 000 dr aw.
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And there is also a cost associated with
that and that is the econom c cost that happens each nonth
when we make these higher paynents and at a seven percent
interest rate, that amounts to $402, 000.

Again, if USDA in analyzing this w shes
use a lower or a higher interest rate, it's sinply a
matter of making that calculation and | believe that there
has been a down tick in the interest because of the
current econom c circunstances since | made this anal ysis,
but it's ny understanding and reading that the current
very low |l evel of interest is not expected to be |ong,
long termand these federal orders are expected to stay in
pl ace and operate in to the future, so | believe seven
percent is a reasonable anobunt to use.

Q And this is an anmount that woul d be
repetitive each year into the future if proposal four were
to be adopted?

A Yes.

Q The point of this is -- | guess the
processors have already switched to the January 1, 2000
change. Wiy not just accept this change?

A The position of our clients and | believe
t he appropriate position is the way to fix the producer
paynent situation, to get the producers nore noney in

Federal Order 33, is not to tinker with the paynent
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mechani sm but to tighten up the pooling provisions in the
order. So, we believe -- we understand the producer
groups wanting to inprove their econom c circunstance
because they have been harmed in, but we don't believe
this is one of the ways it should be down, because that
harnms the processors and we are posted that.

Q Moving then to this pooling issue, did you
have an opportunity to study the effect of paper pooling
on the producer price differential?

A Yes.

Q And the next day to this exhibit, does

t hat address that issue?

A Yes, it does.
Q Coul d you explain that exhibit to us?
A Yes, essentially what we have done here

for the period January of 2001 through August of 2001 is
to utilize information, again produced by the market
adm nistrator, to analyze the effect of mlk that was not
historically pooled in Order 33, that was pool during this
age nonth period and we did a but for calculation. If it
weren't for this not historically pooled mlk comng in to
this order, out what woul d be PPD have been?

And the effect, to cut to the chase, is
shown in the far right colum and we have during this

ei ght nonth period an average reduction in the PPD of 55
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cents per hundredweight with a fairly significant range
from31l cents at a low and a high a 72 cents.

This is really noney out of the pockets of
the producers that supply mlk to our clients and we
believe that a tightening of the pooling requirenent
shoul d be acconplished and we believe that woul d be good
for the producer markets and in turn, that is good for the
processors.

Q Let nme ask you about that. Wy is a good
for the processors?

A It's good for the processors because it
affords a higher price of mlk to the producers that are
serving this market and is the main issue. The fluid mlk
industry is largely a localized market. Fluid mlk travel
several hundred mles fairly easily, but beyond that, it
really doesn't, because of the cost and the shelf life
situation.

So, a processor located in Order 33 |ikes
to have a raw m |k supply within his comunity. It saves
on transportation | eading that processor to be successful
so that he can add cows. W have a need for mlk, so the
econom cs of the farnmer are very critical.

Q Isn'"t it also true that this affects the
amount of noney that the processors have to pay for their

mlk, to attract mlk into the area?
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A Yes, that is another finding an hour
review of this. Wen the PPD goes down, they need to pay
voluntary premuns, quality premuns or just sinply
supplied prem uns by the processors goes up and that has
an econom c i npact on the processors where those prem uns
can't be passed on through to the custoners. So, there is
a downsi de that we have an inexperienced here recently.

Q Let nme ask you whether or not you have any
comments on the proposals, a couple of the proposals.

First of all, turning to proposal nunber three, to you
have any comments regardi ng the proposal ?

A Yes, proposal nunber three has been
reviewed with the processors that we are representing at
this hearing and we believe that a requirenment of three
days of production would be in order to tighten up pooling
requirenments.

Q O her than that conment, are you in
agreenent with proposal three?

A Yes.

Q Let's turn then to proposal eight. That

is a proposal submtted by your clients?

A Yes.
Q What does that proposal attenpt to do?
A One of the issues that created some nar ket

instability in the past has been the ability to what |
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will call junp in and out of the pool and we believe and
our studi es have shown that causes instability, causes
mlk to want to nove in directions that it wouldn't
normal |y nove

So essentially what we are saying in this
proposal is that we believe that if a handler elects out
of the pool, they shouldn't be allowed back in for a

si x-nonth period of tine.

Q Wiy is that?
A For stability purposes in the marketplace.
Q Wiy is there instability caused by being

able to de-pool and pool ?

A The experience we saw in the latter 1999.
We had a very unusual class-price inversion. It caused
the handlers, the Class Ill handlers to have an econom c

incentive to junp out of the pool because the blend price
was | ower than the Class IIl price and that cost the sale
of surplus mlk and the cost of mlk to a Cass 1|1
processor to be sonewhat at odds with one another for a
short period of time and that caused instability in the
surplus mlk market, particularly in western Pennsylvani a
where we saw this firsthand.

Q Did it have an adverse inpact on those
processors to stay in the pool ?

A Yes, it did because the producers that
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were regul ated by the processors who brought the mlk from
the producers that remained in the pool had a | ower pool
val ue than they would have had had that de-pooling not
occurred, so it affected the producers as well.

Q Did it have any special effect on

Pennsyl vani a processors?

A Yes, it did.
Q What was that?
A The Pennsyl vani a processors found out

after the snoke cleared that the Pennsyl vani a producer
paynent requirenments were that class price had to be paid
and consequently we had one of the circunstances where a
| egal federal ordered price for Order 36 at this tine was
not sufficient to cover the Pennsylvania requirenents.

So, the handlers had to pay their
producers nore than they originally anticipated. So, that
was anot her, | guess, issue that caused instability in the
mar ket pl ace and those handl ers were then required by the
Pennsyl vania m |k marketing board to nmake those paynents
and those paynents were nade.

Q Do you have any problemw th DFA' s
proposal to do away with the free ride portion for section
that is covered here?

A None what soever.

Q You woul d have no problemw th their
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proposal nunber two?

A No, we believe that is consistent with the
position of the processors that we represent.

Q Then finally proposal nunber nine,
essentially we agreed to replace that with proposal nunber
three with the condition that we are in favor of a
t hree-day touch base period instead of two?

A That is correct.

Q Do you have any opinion whether this
shoul d be handl ed as a energency matter as opposed to
al l owi ng comment period on proposed changes?

A It's ny opinion that USDA shoul d proceed
on an energency basis. | was present yesterday and |
heard the testinony yesterday and agree with the w tnesses
t hat requested energency proceeding. | believe that the
econonm ¢ damage to the producers is sonething that should
be dealt with as soon as possible.

MR. WARSHAW No further questions at this

JUDGE CLI FTON: Thank you, M. Warshaw.
Addi tional questions, please, for M. Herbein. M. Yale.
CROSS- EXAM NATI ON
BY MR YALE
Q Good norning. Ben Yale on behalf of

Continental Dairy Products. | tried to wite as fast as |
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could and still be able to read it, so | hope | don't
m squote this. A couple tines in your testinony you
t al ked about the econom c needs of the farnmers and early
on you sai d sonething about producers have to be
successful so that their business can grow and prosper.

Do you recall making a statenment simlar to that?

A Yes.
Q And you agree --
A Yes, it's been ny experience in

representing processing dairy conpanies that to have
heal thy producers in the marketplace is essential to good
econom cs for a processor, because if you don't have an
adequate supply if mlk and you are in the dairy business,
ice cream fluid mlk, whatever it m ght be, and you have
to inport that mlk, there is a cost associated with it
and there is also a quality issue. Sonehow, m |k that
travel s many, many, many nmles doesn't seemto be quite as
good as mlk that is close at hand.

| amrepeating what | have heard from our
clients. The ability to help the farmer manage his
busi ness and produce a high quality mlk is much easier if
the farmer is within 30 or 50 mles of your plant that if
he is 500 or 1,000 mles away where you really can't see
hi m

Q It goes along with the other statenent
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made a little nore recently that econom cs of the farner
is very critical, so the sanme thing --

A Yes, that is ny personal opinion.

Q You woul d agree, would you not, that this
i ssue of the advance paynment is a question of really the
time val ue of noney, right?

A Yes, sir.

Q And it's a question in the sense of cash
flow for business, right?

A It is an issue of cash flow for business.

Q And that applies equally to the farner as
it does to the processor, does it not?

A I"'mglad | amtestifying after the
producers testified yesterday because it was pretty clear
yesterday -- | believe a producer nmay be in a position to
manage the timng during the nonth when they have their
paynent requirenments a little differently hand a regul at ed
handl er, because as we heard from several of the farnmer
W tnesses yesterday -- and | can renenber ny father when
he got his mlk check and when he paid his bills, the
issue with the producer is that it appears from
yesterday's testinony that they can schedul e their bank
paynents according to when they receive their advance and
final paynents.

And the point that the processors can't
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do, as | attenpted to explain, is we have paynents
requi renents by Federal Order 33 as to when we nust pay
and we can't call and say we would like to be a day |ate
this week, this nmonth. So, | think it is alittle bit
nore severe on the processor side and that is part of why
we are recomendi ng that the paynment formula not be
changed.

Q But you woul d agree that even though they
adj ust their paynents that they still have to pay for any
delay in those paynents at increased interest cost, even
just a few days; is that correct?

A Yes, | amnot at all disputing the point
that it's a time value of noney that is on both sides.
Again, | think that the processor has a little |ess
flexibility than the producer.

Q Do you have any know edge as to whether in
general the cost of noney to farners is higher or |ower
than the cost to your clients?

A | would say that there are sone farm |l oan
prograns that result in slightly |Iower interest charges to
farmers, but the difference between the cost of capital
for a major farm ng operation or a nmajor dairy operation
woul d be pretty simlar.

Q | want to go back. You nade a comment

that you had reviewed the previous order. D d you | ook at
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all five previous orders?

A | amnost famliar with Federal Order 36
which is the order that regul ated western Pennsyl vani a and
eastern Chio where we have done a | ot of work for many
years. | amless famliar with the other orders.

Q Are you aware that in Order 40 in southern
M chigan that the paynents for the |ast day of the nonth
for the advance and he 15th for the final?

A Yes, | did actually kind of refresh ny
menory in seeing the schedul e that was produced yesterday
and when Federal Order reformwas taking place, we did a
revi ew of what was going to happen or what we thought
m ght happen in sone orders where we had client
concentrations, so we did |look at those orders during the
summer and fall of 1999.

Q Does your exhibit that tal ks about this
additional cost of interest because of the change in the
paynent dates reflect the fact that for Mchigan that the
final was noved back instead of forward?

A No, it does not.

Q Even with an advance paynent, you woul d
agree that producers have delivered m |k anywhere from 25
to 11 days prior to that paynent, right?

A Yes, absol utely.

Q And that on a final -- of course they
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haven't been paid in full for the first 15 days, but
assum ng that they had, that it runs 17 to 31 days that
they wait for paynent?

A Yes, the producer has a waiting period and
it's been ny finding that in the last 10 years the dairy
food manufacturer, really through all of the classes, has
a longer wait fromhis custonmers. W are seeing accounts
recei vabl e turnover in the dairy industry slow down
sonmewhat .

Sonme of that is the health of the super
mar ket chains. Sone of that is the consolidation and the
nmuscl e that the buyers of our clients products have. They
just pay a little slower, so we are feeling the crunch and
that is frankly part of why we present this, because we
think it would be difficult for the processors who absorb
nore squeezing that they are already getting fromtheir
cust oners.

Q Have you ever seen the policy of the O ass
| price, the set up of the Cass | price based upon the
cost of noney to handl ers?

A No, | have not seen that, but | believe it
shoul d be an issue.

Q You in your table on the advance paynents,
on this change, you indicated a cost of $400, 000, annual

i nterest cost?
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A Yes.

Q As conpared to 165 m | lion hundredwei ght?

A That's correct.

Q Did you do for a hundredwei ght conputation
of that?

A | did not.

Q Wul dn't you agree that it's about two to
three tenths -- or one percent for a hundredwei ght?

A Yes, it certainly would be. | think that

is a good estinmate.

Q | want to talk here a m nute about the
pool i ng and your request for three days. Wuld you
acknow edge that there are a significant nunber of
producers that are picked up every other day?

A Yes, that is our finding and that is our
client's experience.

Q So a three day pick-up may very well end

up meani ng the four day pick-up?

A For some producers, | believe it would,
yes.

Q Now, | think that this gets back to kind
of an understanding. | want to try to find out fromyou
what you understand. |If there is a distant supply plant.

| nean, let's say one that is north and west of the

marketing area in sonme of the states |ike M nnesota or
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W sconsi n.
A Yes.
Q And is it your understanding that a

producer in order to neet the touch base has to touch base
to a pool distributing plant or to that plant that is in
M nnesota or W sconsin?

A To the plant in M nnesota or Wsconsin.

Q So, if this plant is 15, 20 mles a way,
what dis-incentive is this extra day on the pool ?

A |"msorry, | ms-spoke. That is not the
intention of the touch provision of -- to touch that
pl ant, but to touch the pool plant.

Q But hat supply plant if it is a pool plant
is eligible for touching base, is it not?

A Yes, it would be.

Q So, having a farmer 500 or 600 mles away
fromthe market only having to go 10 or 15 nmiles to a
supply plant to touch base another day, is not a very
significant dis-incentive, is it?

A It has to be -- in an by itself, it's not.
The position on the tightening of the pooling requirenents
that our clients suggest is that this is one of a part of
a nunber of tightening requirenents that woul d nake
pooling nore difficult.

Q Did you do any analysis of what the extra
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day aside fromanything el se would do in terns of reducing
t he ambunt of what you need of the excess mlk pool on the
order?

A No, this, as | think -- the three day
requi renent was a matter of a neeting that all of the
conpani es had and we di scussed this particul ar touch
requi renent and three days was the mgjority opinion of our
clients and that is how the three days was arrived at.
There was no i ndependent study done on that issue.

Q | want to nove on to your proposal on the
pooling. You indicated market conditions in 1999 because
of sone inversion in Class prices was a concern of yours,
right?

A Yes, it was a historical occurrence in
' 99.

Q In 1999 the advance pricing was done
different fromwhat it has done today, right?

A Yes, absol utely.

Q And there is a whole nonth shipped in

terms of bringing the two prices together, is there not?

A Yes, absol utely.

Q And there is also now the higher of three
or four?

A That's correct.

Q And since 2000, have we seen any of these
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Cl ass inversions?

A No, we have not.

Q But we have had sone rapid price increases
in the commodities during that period, have we not?

A W have.

Q Have you done an analysis to determ ne the
I'i kelihood under the current advanced pricing fornul as
t hat we woul d have the kind of C ass inversions that we
saw i n 19997

A | believe that it's unlikely to occur and
we di scussed this at sonme |length with the conpani es that
we are representing. However, in an effort to do sone,
what | will call clean up work on Federal Order 33, we
believe that it's a provision that should be renmoved and |
say that recognizing the efforts and the study that went
into Federal Order reformitself. | echo the testinony
yesterday from sone of the wi tnesses that thank USDA for
the work and | participated as an observer to that process
and again, we think this is unlikely to occur, the price
i nversi on because of the changes in the fornmulas and the
timng, but we believe it serves no useful purpose in the
order.

MR. YALE: | have no other questions.
JUDGE CLI FTON:  Thank you, M. Yale.

O her questions for M. Herbein? Yes, M. Beshore.
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CROSS- EXAM NATI ON
BY MR BESHORE:
Q Good norning, Carl.

>

Good norni ng, Marvin.
| want to start with the pooling proposals
and make sure that | heard or understood the position of
the dairies that you are representing today wi th respect
to those proposals. Are you taking a position with
respect to proposal nunber one, which is the proposal that
woul d adjust the definition for distributing plant
operations?

A Yes, we believe that we are in support of
proposal nunber one.

Q Now, with respect to proposal nunber two,
did I understand you to be also in support of that with
the caveat that you would support the further revisions to
the supply plant definitions set forth in proposal eight?

A That is correct.

Q Does your support include the
nodi fications to proposal two that M. Hollon descri bed
yesterday with respect to changing the ability of a supply
plant to qualify itself with producers distant fromthe
supply plant and | ocated closer to the market? do you
support those adjustnments?

A That was testinony which I did hear and
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have not had an opportunity to reviewwth our clients, so
| don't have an opinion on that.

Q And with respect to proposal three, you
are supporting three days rather than two days increase on
t he touch base.

A Yes.

Q But you are supporting the 60 percent and
70 percent changes in the diversion limtations set forth
in proposal three?

A Yes, our clients support the 60 and 70
per cent .

Q Now, what about proposal five? D d you --
proposal five would elimnate the so-called split plant
provisions in Oder 33.

A We have no group position on that
pr oposal .

Q Moving on to proposal four, | think you
indicated in response to questions fromM. Yale that you
did not adjust your calculations on the first exhibit,
expert for the fact that producers in the Order 40 portion
of Order 33 have had a three-day delay in their final pay.

A That is correct. W did not consider
t hat .

Q And the first calculation, your first

exhibit with respect to the effect of paynent dates in the
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order reform does not take into account the fact that the
advance anount has -- or does it take in to account, the
fact that the anpbunt of the advance has been reduced?

A No. This -- let me qualify that. This is
the calculation of the -- from Septenber of 2000 through

August of 2001, of the actual paynent, so it does take

into account -- | mean, these are real nunbers.
Q Ri ght .
A So, it would take into account the

difference in the anount.

Q But it doesn't take into account that
under the pre-reform scenario, the anmount of the advance
al t hough | ater, was higher?

A That is correct. That is not in the
cal cul ati on

Q So, with that adjustnment at |east and the
adjustnent that wasn't made for the Order 40 delay in
final paynment, if you were showi ng fully accurate change
in the financial effect of the cash flow provisions, you
have to at | east make those adjustnents.

A Yes, and that woul d reduce this anmount
somewhat .

Q You are using a seven percent interest
rate and | think you did explain that sonewhat. Are you

saying that that is the average margi nal cost of capita
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for working capital for your dairies?

A Yes, think yes, during this tinme period of
Sept enber through August that would be an esti mate.
Interest rates are slightly lower right now, but again, as
| talk to bankers that are financing our clients, the
anticipation is that five and a half percent prine is not
going to continue. |It's an economc stinmulus effort by
Washi ngton, which the business communities certain need at
this point.

Q And your clients are basically able to
access lines of credit for working capital at the prine
interest rate?

A | wouldn't say that. W have certainly in
our client group, we have sone that are at prinme. W have
sonme that are above prine and we have sone that have room
in their line of credit bal ance to advance additi onal
finds and we have others that are juggling the ball to try

to make ends neet, so we are concerned about those

conpani es.
Q How many of your -- a couple of your
groups are nmenbers -- your dairies are large public

conpani es -- Dean Dairy Products.
A Yes.
Q And t hey have access to the public capital

mar kets for capital, correct?
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A Yes, Dean -- historically has had access
to the public market. They are a public conpany.

Q Do you know any dairy farnmers that have
access to those capital markets in the way that Dean does
for their margi nal working capital?

A Dean's current access may be the sane as
dairy farmers. No, dairy farnmers would not have access to

t he public markets.

Q By the way, in ternms of the financing
i npact on --
A | think | just lost a client.
Q | think that they are | ooking at a major

change in organi zati on here anyway.

A That is what you woul d determ ne by
readi ng the dairy publications.

Q By the way, with respect to these
financial inpacts here, would you agree with ne that we
are really tal king about the margi nal cost of capital for
both dairy farners and dairy handl ers?

A Yes, we are tal king about the tine val ue
of noney.

Q But at the margin. In other words, if
either the dairy plant or the dairy farner does not have
this anount of noney that we are tal king about here in

their bank account, they are going to apply it to the nost
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expensi ve account they have presumably. |It's going to be
applied in good nmanagenent to the nobst expensive account,
what you call marginal expenses, agreed?

A Yes, that would be the way business
typically operates.

Q Now, are you aware of the cost of carrying
accounts for farmsupplies on dairy farns?

A Yes.

Q Fertilizer accounts, gas accounts,
accounts |ike that?

A Yes, | amfamliar with those sorts of
open accounts that farners have with their suppliers.

Q And typically, you would be aware then
that the nonthly cost of carrying those accounts is one

percent or in that range per nonth?

A Many suppliers to dairy farnms have nonthly
interest charges, yes. | have seen that.
Q That woul d be the, would it not, the best

nmeasure of the marginal cost to a dairy farmer of |osing
any cash flow by having his advance m |k check | ess than
it would be otherw se?

A Yes, that would certainly be one of the
potential effects. Again, as | said in ny direct
testinmony, we believe that the way to fix the farmer's

accounts payable problem if he has one, is by tightening
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t he pooling provisions, so that nore noney is distributed
to the Order 33 regul ated producers, rather than trying to
pul | sone noney out of the processors, where | believe it
is difficult and risky to do that.

Q Well, we are really |ooking at your second
exhibit -- we are looking at -- assumi ng the accuracy of
t hese cal cul ations, which | am not questioning -- we are
really | ooking at who is going to bear -- that is the
dairy farmers in Order 33 or the handlers in aggregate in
Order 33, who is going to bear the annual interest cost of
$402, 311. 59 that you have cal cul ated as the economc
ef fect of proposal four.

A Yes, that is exactly the point, M.
Beshore, who should bear that our client's position and ny
profession opinion is that since this is a requested
change, it should not be granted. W should stay where we
are, with the paynents requirenents. The market has
adjusted to those paynent requirenents and we fully
understand the farmcomunity's desire to inprove their
econom ¢ position, but we believe that this is not the
right way to do it.

Q I n other words, you believe that dairy
farmers should bear that interest cost rather than the
m | k handl ers.

A We think that the dairy farnmers shoul d
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bear the costs that they are bearing now as to interest
costs, because again, this is a reaction to DFA's proposal
for changing the advance. And we are not recommendi ng as
M . Warshaw nentioned, we are not recomendi ng any
deterioration in anmount or time to the producers. W
bel i eve that where we are now has been assimlated in the
market and we think it's where it should stay.

Q Do you have any dispute with the comments
that were nade by the dairy farmer representatives
yesterday, that the advance, the rate of advance paynent
has declined since January 20007

A No, that is factual. | did have a slight
di fference of opinion with one of the producer
representatives who gave a rati o between advance and fi nal
that | didn't think was accurate and believe that he was
tal ki ng about a net check after sone deductions in his
case, but | think the regulations are clear as to how nuch
you have to pay and when you pay it, so | think the USDA
woul d be clear on that.

Q Let nme nove to proposal eight. Proposal
addresses solely the supply plant pooling provisions in
the order. That is correct, is it not?

A | believe so, yes.

Q So, to the extent that there may be

econonic reasons fromtine to time that handl ers or
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producers woul d choose to de-pool producer mlk that is
not pooled at a supply plant, this proposal woul d not have
any effect on that.

A That's correct.

Q So, if your handlers, for instance, any of
t he handl ers you represent are pooling mlk at their
distributing plants by diversion, that is reporting it on
their pool reports, but having it delivered to plants
wherever they may be, processing Cass Il, Cass IIl or
Class |V products, it would have no inpact on their
ability to opportunistically pool or de-pool that mlKk,
isn'"t that correct?

A Yes, and the objective here, M. Beshore,
is to-- there is a balancing function that the Cass |1
1l and 1V processors in this nmarket performfor the fluid
part of the industry and we believe that that should
continue. W believe that the experience that | explained
in 1999 in response to M. Yale's question, we -- |
believe it unlikely because of the new rules and the way
the prices and the timng and the cal cul ati ons that we
wi |l have that inversion, but we believe it's a clean-up
kind of thing in the order.

Q But | am wondering whether it's cleaning
up what you are identifying as a problemor not. | am not

assuming it's a problem but I want to expl ore what you
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have to clean up here. Are you aware whether or not the
dairies you represent pool producer mlk, report producers
on that pool report and have their mlk delivered, the
producer's mlk delivered to cheese plants on diversion?

A | believe that that does happen.

Q In fact, it happens in very substanti al
vol unes on a regul ar basis, does it not?

A | believe so, yes.

Q And the particular problemthat is
supposed to be addressed by proposal eight wa a situation
where the Class |1l cheese price was higher than the blend
price, correct?

A That's correct. That's what occurred in
1999.

Q Now, if your clients are pooling mlk that
is delivered to cheese plants by diversion and they want
to avoi d nmaking a paynent into the Order 33 pool on that
mlk when the Class IlIl price of cheese is higher than the
bl end price, proposal eight could be adopted and they
could still avoid that paynment by sinply not reporting the
mlk on their pool report; isn't that correct?

A | believe that would be the effect.

Q So, proposal wouldn't affect that ability
one whit for distributing plant to de-pool mlk diverted

to cheese plants if there were to be another price
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i nversion, correct?
A That is ny understanding of it, yes.
Q | have just one further question. Do you
have a cal cul ator?
A | do.
Q I f you take your second exhibit, which is
t he one that cal cul ates the annual interest cost for
proposal four at $402,311.59 -- do you know what that --
how much that would be on a nonthly basis to each
di stributing plant handler in O der 33? Coul d you do
t hat cal cul ation? Assunme that there are 47 distributing
pl ants according to the market adm nistrator's docunents
in Oder 33 -- 12 nonths of the year
A What you are asking nme to do is divide the
402, 000 annual interest cost by 47 handl ers and cone up
wi th an average cost per handler.
Q Per nont h.
A Per year it's $8,559 and per nonth it
woul d be $713.
MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
M. Carlson, you have questions for M. Herbein?
CROSS- EXAM NATI ON
BY MR CARLSON:
Q M. Herbein, in M. Warshaw s questi oni ng



© o0 N o o~ wWw N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

1- 355
of you, he tal ked about paper pooling and the additional
m |k supplies that have been attached to this market.
Wul d you termthat situation, that paper pooling as
di sorderly marketing?

A Yes.

Q I n your discussions, as | understand it,
you are basically supporting proposal three and
wi t hdrawi ng your support for proposal nine, but asking
that proposal three go to three days of production being

received fromindividual producers?

A Yes.
Q Is there a concern -- you talk about in
questioning -- every other day shipments? In effect you

are tal king about four days production for those
producers, right?

A Yes, we recognize that in our position of
three and as | said earlier, Rodney, the three days was
arrived at by consensus of the conpanies.

Q Any concern about fairness issues, about
certain producers that are picked up every day now havi ng
to deliver only three days where every other day shippers
have to deliver four days?

A There was sone di scussion about that and
we arrived at three days frankly as a conprom se. There

were sonme twos and fours and that seened to be in the
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m ddl e, | believe.
Q Yes, three is.
A That is about as nuch hunmor as you will

get out of nunbers.

Q The bi ggest difference between proposal
nine and proposal three probably is the requirenent under
proposal nine that m |k be physically received before it
can be used for diversion qualification purposes. Was
there any di scussion in your group about that situation,
that difference between proposal three and proposal nine?

Q No, there really wasn't and | would I|ike
to just answer that by adding one other coment. The
details -- and this is a very finite detail in this Oder
our group's position was nore from 20,000 feet -- we need
to tighten the provisions to have a nore orderly marketing
situation and we really didn't drill down into all of this
detail. However, we did review all of the proposals and
t hose proposal s that included those specifics were
di scussed and we agreed with some and sonme we deci ded not
to have a position on and sonme we have a slightly
different position, but that is a detail that was not
di scussed by our group.

Q The general thing is just to tighten up
pool i ng requirenents.

A Yes, that is the nessage fromthe fluid
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industry -- fromthe fluid handlers that we represent.
MR. CARLSON:. Thank you very rmnuch
JUDGE CLI FTON:  Thank you, M. Carl son.
M. Hahn, you may proceed.
CROSS- EXAM NATI ON

BY MR HAHN
Q Good norning. JimHahn, fromLOL.
A Good norning, Jim
Q M. Carlson referenced paper pooling and |

woul d i ke to ask you a couple questions with regard to
paper pooling. LOL sells a significant volume of mlk to
a nunber of your clients and that mlk is received at
supply plants and at |east 30 percent of the mlk received
in those supply plants is delivered to sone of your
clients. Al of that mlk stays in those plants. None of
it is back-hauled. Wuld you characterize that as paper
pooling? That mlk is destine for Class | markets. Wuld
you cl assify that as paper pooling?

A The concept of paper pooling as we
di scussed it in our nmeetings and in our research dealt
with mlk that did not serve the market. The concept of
m |k serving the market, being part of the normal supply,
was nentioned tinme and tinme again by our clients to ne in
those neetings, so | would say that mlk that is serving

t he market would not be part of the generic paper pooling
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that we have been tal king about here in the last two days.

Q We al so heard references yesterday and
today about the fact that Order 33 is a deficit market and
the fact that LOL is servicing sonme of your clients and
t hereby alleviating sone of their balancing costs, LOL is
beari ng some of those bal ancing costs, would you not agree
in servicing that market?

A Jim | haven't made any analysis of LOL's
activities and | certainly know that there is activity in
this market and I woul d i magi ne that what you have said
based on ny experience in other studies where we have
| ooked at that that there would be a bal anci ng cost that
you woul d be bearing, but | nmade no specific study in this
ar ea.

Q | realize that. M point is that to the
extent that some of your clients are buying additi onal
supplies of mlk neans that they don't have adequate
supplies of their own, so observations they are not faced
with the fact that they have certain surplus supplies of
m |k that they have to di spose of on weekends or during a
| ong season, so in other words, they are not bearing those
costs of balancing the market and that cones at a cost
savings to those handlers, wouldn't you agree?

A A balancing of mlk with a fluid handl er

has costs. There is no question about that and soneone in
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a market nust bear that.

Q Thank you. Wuld you not agree that the
purpose of the Class | differential is to attract supplies
of mlk for fluid use?

A That is certainly ny understandi ng of
Federal Order reformand the new rul es that we have. That
is the objective.

Q Thank you. One final series of questions.
The | ast page of your exhibit, if you could turn to that,
pl ease. | have sone questions relative to the assunptions
t hat you used. The seventh colum titled actual producer
of price differential, | recognize those differentials.
Are those the differentials that were announced in
Cl evel and? |In other words, a basing point for Order 33?

A Yes, | believe they are.

Q The producer mlk, the third col um that
produce mlk not historically associated with Federal
Order 33, did you arrive at the value in the second col umm
fromthe right by multiplying the actual PPD per
hundr edwei ght tines the volunme of mlk not historically
associ ated with Federal Order 33?

A Yes.

Q You are aware, are you not, that the mlk
is priced where it is receive?

A Yes, plant point pricing.
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Q So, if sonme of this mlk was received in
sout heastern Wsconsin, at |ocations in southeastern
Wsconsin, the credit fromthe pool would be sonething
ot her than the $2 announced in Ceveland. In fact, in
sout heastern Wsconsin it would be $1.75.

A Yes, there would be that occurrence.

Q So to the extent that sonme of this mlk at
| east was not received in a $2 zone or a $2 pricing point,
and if you make the assunption that nore of the mlk was
received in a | esser pricing point than $2 and was
received in a higher pricing point than $2, then to that
extent, isn't the third colum fromthe right PPD
excl uding non-traditional producer mlk overstated?

A It could be overstated and the reason for
maki ng the cal culation the way | did was because of
avai lability of information. There isn't any practi cal
way of -- | didn't find any practical way of estimating
the effect of that. But you are correct and | agree with
you that there is that effect and it would slightly reduce
the effect here.

Q You say slightly, but if the southeastern
W sconsin pricing location is $1.75 and | believe that in
the market adm nistrator exhibit Cass Clay was listed as a
9(c) handler and | that that area is $1.65. | don't know

what volunme of m |k was associated with the pool. It
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doesn't make any difference, but to that extent, $1.65 is
significantly different than $2, is it not?

A Yes, it is and if all of the mlk would
have been subject to that difference, then we have a
material difference, but | believe that the difference is

immaterial and | certainly didn't intend to m sl ead anyone

with how | have done ny calculations. | did themthe way
| did the-mail.
Q And | realize that. | just wanted to

point out the fact that | believe that some of this mlk
was received in pricing points other than C evel and.
A | would agree with you.
MR. HAHN: Thank you.
JUDGE CLI FTON:  Thank you, M. Hahn. M.

English?
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q In that |ast series of questions, when you
concluded that -- it take it it was your opinion that any
di fferences would be immaterial. That was what you said

basically, that yes, those differences exist, but in terns
of the purpose of the chart and evidentiary purposes for
this hearing, you view those differences as i mmteri al
ultimately as opposed to material ?

A That is correct.
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Q And in that instance, you used that term
as an expert in accounting?

A Yes.

Q Wul d you expl ain what that term neans
effectively?

A The materiality concept is one chip that
is dealt with by CPAs in determining if a set of financial
data is acceptable for reporting purposes in a financial
statenment or in determ ning how a transaction should be
reported and if it is materially wong, an adjustnent is
necessary because it msleads the user. Sonething that is
immat erial and doesn't require adjustnment, the adjustnent
is not required because the user of that information isn't
m sl ed, so for that purpose and with that background, I
use the terminmaterial, because | believe the concl usion
reached by this exhibit will not msled the user.

MR. ENGLI SH: Thank you.
JUDGE CLI FTON: Thank you, M. English.
Are there any other questions for M. Herbein before | ask

M. Warshaw if he would |ike to ask additional questions?

M. Tonak?
CROSS- EXAM NATI ON
BY MR TONAK
Q Good nor ni ng.

A Good nor ni ng.
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Q Again, the on the table in your exhibit
concerning effect on PPD, if some of the mlk that was --
let me start over again. Those producer settlenents are
dollars are basically of the Class I, Cass Il, Oass IV
differences if any conpared to the producer conponent
val ues; would that be correct?

A Yes.

Q So, if any of this mlk that is not
historically associated wwth Federal Order 33 delivered to
a Class Il operation, the value for the difference between
t he conponent value and that Cass Il val ue woul d be
i ncluded in the producer settlenent fund dollars, would
t hat be correct?

A | had a chance to, as we say in
Pennsyl vani a, sleep on that concept because you asked M.
Hol I on that question yesterday, so you interrupted ny
sleep a bit and frankly -- | don't agree with that. It
seens to nme in thinking through the mathematics, that if
conponents cone into the market to be considered, they are
paid out to those producers, so that it doesn't seemt hat
t hat hel ps anot her producer in any way, in ny way of
t hi nki ng through how a producer's m |k check is
determned. So, | don't believe that that does help the
PPD>

Q | do not disagree with you at all that
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conponents are paid out. As an exanple, the Cass II
butterfat price would be $2.40 per pound and the C ass |
butterfat price is $2.60 per pound and the paynent into
the pool for mlk delivered as Class Il mlk fromthe non-
traditional producers would be $2.60 per pound, the
paynent out of the pool to those non-traditional producers
woul d be the $2.40 per pound. Wuld that be correct, that

the 2.40 and 2.60 were the applicable nunbers?

A | think that would be right.

Q And there is a difference there of .20 per
pound that would remain in the pool. Wuld that be
correct?

A | think so.

Q And that .20 per pound on the applicable

vol une woul d show up in the producer settlenment fund
dollars that is distributed to all producers in and out of
the traditional order area on a pro rata basis in the PPD
woul d that be correct?

A | see your point differently than | did
when | was sleeping on it.

Q | apol ogi ze for causing you a | oss of
sleep. A | was thinking just sinply of the
mat hemati cs of the conponents and how they are dealt with
and | wasn't focusing on the difference in the butterfat

class and | believe you make a point. There would be sonme
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perhaps relatively small -- I'mnot sure -- that quantify
if it's material or inmmaterial, but | think your
mat hematics are right.

Q So, in effect, material or inmaterial
nunbers, how materially they affect your exact cal cul ation

in the last colum, it would change that cal cul ation

A It could change that cal culation slightly.
Q So, in effect, what we have when we | ook
at the PPD lost in that last colum is, if you wll, a

maxi mum PPD and the actual |oss is probably sonewhat | ess.

A The actual |oss could be sonmewhat |ess for
a few of these circunstances and again, we didn't analyze
t hose circunstances in our position of the need to tighten
t he pooling provisions to prevent this | oss regardl ess of
its amount doesn't change.

Q Thank you. If | understood correctly from
your earlier response to sonme questions, your clients are
concerned about the pricing the producers are receiving
for the mlk and that is probably the reason they have

asked you to be here, because of the PPD inpact.

A Yes, sir.
Q And the basic pricing they are | ooking at
is that Federal Order regulated mnimmprice -- wuld

that be a correct statenent?

A Well, they are obviously |ooking at their
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total paynent to producers including any prem uns or other
paynents that they are making. They are |looking at their
cost of mlk and they are |looking at the mail box price
recei ved by the producers.

Q And that Federal Order price is perhaps a
maj or conponent of that?

A Certainly that is the underpinning for the
pricing structure.

Q | imagi ne sone of them are concerned about
t he PMVB pri ci ng?

A The Pennsyl vani ans that are part of our
group, as a state association -- as part of the
Pennsyl vani a Association of M|k Dealers recently
supported the increase in the over-order premumin
Pennsyl vani a and Attorney Warshaw was the person that
delivered that good news in Harrisburg a few weeks ago.

Q | imagine your clients have different
pricing nmechani sns? |In other words, they don't all pay
exactly the sane to their producers?

A Yes, there are lots of different ways of
payi ng producers once you are at the | egal requirenents.

Q And they probably have different needs for
bal anci ng additional mlk supplies and so on?

A This group of conpanies, there were many

different nethods utilized.
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Q You had nentioned to M. Hahn in response
to a question that you had done sone other studies on
bal anci ng costs and so on. Do you recall anything of a
range of costs involved in those studies?
A The study that | had in the back of ny
m nd actually dealt with a client of our firmthat is a
bal anci ng operation and when reviewi ng the costs of that
bal anci ng operation, that is really what | was referring
to. It's a-- that's a hard nunber. People in the dairy
i ndustry |ike benchmarks because they don't like to hire
accountants to do studies and the benchmark for bal ancing
costs is one that | say you can get a rule of thunb with
because of the trenendous effect on the cost fromthe
capacity position. |[If a powder operation or butter
operation is at 40 --operating at 40 capacity, the
bal anci ng cost is huge.
| f the bal ancing operation is operating at
70, 80 or 90 percent of capacity, its fixed costs are
spread over many nore pounds and the bal anci ng cost goes
down, so it depends on the market as to what that
bal anci ng cost would be and it's a range of 25 cents to
maybe a few dollars a hundred. There just isn't a
benchmar k.
Q Wde variability that sonebody has to

absorb.
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A A wi de range of costs and soneone has to
absorb it. There isn't any doubt about that. Cenerally
accept accounting principles woul d say soneone has to bear
t hat cost.

Q Part of that cost could possibly be offset
by m |k pooled on the market, delivered to the market by
outside the traditional supplies.

A The -- ny opinion as to how to eval uate
and deal with the bal ancing costs is to have the
i ndi vi dual market handle that internally and I'm not so
sure -- this is a personal opinion -- that the intent of
t he Federal Order systemwas to allow pooling to handle
bal ancing costs. It seens |like that is alittle apples
and oranges to ne personally.

Q Do you have a copy of Exhibit 5 that was

i ntroduced yesterday with you?

A | don't have it here with ne. Actually --
| do, yes.

Q I f you could turn to page three, table
t wo.

A | have it.

Q And under the $2 Class | differential

rate, do you find the name of Goshen Dairy Conpany at New
Phi | adel phia, Chio?
A | do.
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Q | believe they are a client of yours.

A They are a part of our group, that's
correct.

Q Under the $2.30 Cass | differential rate,

do you find one of your clients listed as Fike's Dairy at
Uni ont own?

A Yes, | see it.

Q You have got other clients listed in those
brackets between $2 and $2. 307

A Yes, the plant differentials there wth a
nunber of the conpanies are in different pricing
situati ons.

Q Coul d that indicate that under the
regul ated m ni num prices they have got as nuch as a 30
cent price difference in their mlk supply costs and at
the sane tinme a 30 cent difference in returns paid to
producers as far as the Federal Order's m ni num regul at ed
price?

A Yes, that is clearly the way the Federal
Order of pricing requirenments operates and there is --
sonmebody has an advant age and soneone has a di sadvant age.
There is -- of course, when the differentials came out
pl ant by plant, there was a | ot of discussion about that.

Q You testified that you were here

yesterday. Did you happen to hear a dairy farner testify
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to the need of a decision in this proceeding on an
enmer gency basi s?

A Yes, | heard that testinony.

Q | believe the one of them nade indications
that there was a |large price drop com ng and | am
presum ng because of the cheese and butter mnarket declines
that we have seen. Did you hear a statenment to that
effect?

A | heard that.

Q As your clients adjust pricing or |ook at
various factors that are effecting the m ninmumprice,

m ni mum Federal Order regulated price, would this be one
of themthat they woul d take into consideration?

A |"mnot -- somehow I |ost the track of
your questi on.

Q | may have lost it nyself. | believe you
made a statenent that your clients were concerned about
the | oss of dollars because of m |k being pooled on this
order fromoutside the general order area and things they
had to do to offset those dollar |osses to help maintain

producers in business.

A Yes, | made a statenent al ong those |ines.
Q Wul d you have an opinion as to if they
will do something to make up for this loss of -- possible

| oss of dollars?
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A So that we are tracking on the sanme |ine,
your question is with an anticipated drop in the required
price in Federal Oder 33, do | expect that the fluid
handl ers that we are representing will increase their
prem um anount, the anount above the mininmum-- is that
t he question?

Q Yes.

A It's been nmy experience that the prem um
anount does increase when the price drops, but it doesn't
seemcertainly that it is a dollar for dollar sort of
situation and we have al so seen that in Pennsylvania with
the over order premum The over order prem um doesn't
necessarily track with the base federal prices that are
effective in the portion of Pennsylvania that is regul ated
by this order.

There woul d be sone attenpt to adjust and
a fluid handler or an ice cream manufacturer is faced with
conpetitive situations and | don't know that | have net a
fluid mlk handler in the recent past that wouldn't |ove
to pay his producers nore than he is paying them but
there is alimt to what can go through the pricing
mechanismto the custonmer, because the custoner sonetines
says hold it, I amnot paying any nore and sone of the
processing fornmulas and contracts that exist in this

mar ket pl ace are Federal Order plus a certain anobunt and
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that doesn't get adjusted every nonth.

So, a handler has to make a decision are
they going to eat that extra -- sone of that extra noney
and this is a small thin margin business that the
processors are in, so they can't afford to do too nuch
but they certainly would try to do sonet hi ng.

Q To try to paraphrase that perhaps, the
handl ers adjust their pricing to reflect market conditions
that the Federal Order system because of its supposed
shortfalls or short com ngs or allowances in pooling don't
address?

A You are describing the existence of
prem unms, which do exist in this market and they are for
mai nt enance of supply, to reward producers for quality,
and to maintain a supply of mlk in the market and | guess
if the Federal Order systemwere able to be perfect, you
woul dn' t have that.

MR. TONAK:  Thank you.

JUDGE CLI FTON:  Thank you, M. Tonak. |
know there are sone nore questions for M. Herbein, but I
woul d like for us to take a 20-m nute break first. Please
be back here at 10:40.

(O f the record.)

JUDGE CLIFTON: It's 10:43 and | would

like to entertain additional questions for M. Herbein.
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know M. Tosi has sone questions, but before he asks them
| want to know if anyone el se has additional questions.

M. Warshaw, did you have any additional questions on what
has been covered so far?
MR WARSHAW  Yes.
REDI RECT EXAM NATI ON
BY MR WARSHAW

Q Carl, | just want to refresh your
recoll ection or ask you to search your recollection for
sonet hing you may have | ost during your sleepless tine
| ast night. W regard to proposal one, | think you told
M. Beshore that the dealers we represent are in agreenent
with the proposal. Have you had the chance to reconsider
t hat proposal and refresh your recollection as to our
position?

A Yes, the subject is the route distribution
per cent age and the DFA proposal is a 40-35 percent
[imtation and our client's position is that 30 percent is
a sufficient restriction and I did m s-speak on that

point, so 30 percent is the conpanies that we are

representing -- their position.
Q That woul d be a year around requirenent?
A Yes.

MR. WARSHAW | have no further questions
at this tine. Yes, M. Hahn?
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MR. HAHN: | just have a follow up
guesti on.
JUDGE CLIFTON: If you will, M. Hahn.
CROSS- EXAM NATI ON
BY MR HAHN
Q Carl, in your testinony relative to

guestions by M. Tonak, you indicated it is your belief
t hat bal anci ng costs should be borne internally by the

market? | am paraphrasing a little bit, but you nmade a
statenment to that effect?

A Yes, | believe that the bal ancing costs
shoul d be borne by the participants in a market.

Q And | don't disagree with that. |Is it
your belief that the Florida market handles all of their
bal ancing internally?

MR. YALE: (Objection, Your Honor,
rel evance of Florida.

JUDGE CLIFTON: | hear your objections.
don't believe it will take long for this witness to field
the question. [I'Il overrule the objection

THE WTNESS: | haven't studied Florida's
bal ancing, so I'msorry, but | can't really respond.
Can't answer that.

BY MR HAHN

Q Do you believe that the southeast market
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handl es all of their balancing costs internally?
MR. ENGLI SH: Obj ection, Your Honor.
There are 11 of these, so it's not as fast as you thought.
JUDGE CLI FTON: Thank you, M. English.
"1l allow this question.
THE WTNESS: | would like to answer it in
this respect, sinply by restating ny opinion where the
bal anci ng costs should be borne. A market such as the
sout heast market which has participants in its serving of
t hat mar ket outside the geographic boundaries and |
believe that that is the area, when | say nmarket, that
shoul d bear that bal ancing cost, so that if there is a
powder plant that is outside of the southeast order, that
is part of that order, then the balancing cost for that
pl ant should be included in the overall consideration.
BY MR HAHN:
Q Then woul dn't you al so agree that in the
Appal achi an market there are substantial suppl enental
supplies of mlk that conme into that market on a seasona
basis and there is balancing that is borne by those
servicing that market from outside the area?
A | agree with you that there is mlk going
into the Appal achian market. |'ve not studied the
bal ancing effect of that mlk. That requires a study that

| have not perforned.
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MR. HAHN:. Thank you.
JUDGE CLI FTON: Thank you, M. Hahn. Are

there any other questions before M. Tosi asks his? M.

Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Carl, wth respect to proposal one, are

you aware, have you done any study of the percentages of
the operations of the dairies which you represent here,
percentages that would applied in the |ocal order?
A Qur study, Marvin, in this area was sinply
a verbal survey or the conpanies when we net as to the 40
and 35 percent and the position of the group as a
consensus ended up at 30 percent being they felt was an
adequate restriction.
Q | understand. That is what they want.
That is their -- let's keep it at 30, but ny question was,
have you done any study to provide any information for the
record with respect to what the operating percentages are
at the present tinme or have been for the dairies that you
are testifying on behalf of?
A No.
MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.

Any ot her questions before M. Tosi asks his questions?
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No. M. Tosi.
CROSS- EXAM NATI ON
BY MR TOSI:
Q Good nor ni ng.
A Good nor ni ng.
Q Just a couple questions. You testified

earlier that you are famliar the PMW, the Pennsyl vani a
M| k Marketing Board?

A Yes.

Q Coul d you pl ease explain for the record
how PMVB prices m | k? Were do they price mlk? At what
poi nt ?

A At -- what point neaning a producer price?

Q Wul d you of the opinion that under the

Federal Order programmlk is priced where is it received?

A Yes, plant point pricing.

Q Is that different fromthe Pennsyl vani a
progr anf

A Pennsyl vani a has a pl ant pool basis

currently for its pricing mechanism so it is simlar.
Q Wuld it be accurate to characterize
Pennsyl vania M|k Marketing Board pricing as mlk is
priced based on where it's sol d?
A Yes. Correct. Area by area.

Pennsyl vani a, as you know, has different areas and that
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determ nes the price.

Q Do any of your clients engage in what has
been referred to throughout these proceedi ngs as paper
pool i ng, pooling distant m |k that historically they had
not pool ed for exanpl e?

A O the companies in our group, the
participation in bringing mlk into the market has been
[imted as we found to mlk that we considered to serve
t he market.

Q Is it your opinion then that to the extent
that your clients have a mlk supply and divert mlk
during times when mlk is not needed to satisfy the C ass
| market, that the mlk that they are diverting is an
integral part of that reserve supply of your client's
pl ant s?

A | would say that the vast majority of that
diversion is part of the bal ancing of an independent m |k
supply which many of these plants have and to the extent
that they may in the future decide to pool m |k that woul d
not be part of their normal supply, would you consider
that to be mlk that should be a legitimate part of the
O der 33 pool ?

A My personal opinion, M. Tosi, is that the
| evel of mlk that we need to serve the Order 33 market

i ncludi ng the excess supply that becomes bal anced, shoul d
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be the mlk that is in this pool and to the extent that
there are -- that these regulations that we are tal king
about, are not tightened, the economcs available to
sonmeone to pool distant mlk rmay becone nore and nore of
an attraction for the paper pooling.

| mean, business is business and as |
heard when | got into this business many years ago, noney
noves m |k, so consequently, | would be concerned that we
coul d have nore of that type of activity in the future
because of the economics of it. You can make a buck
legitimately and legally. You try to do that. That is
what American business is all about.

Q Regards your Exhibit 19, | think it is,
where you are cal culating your estinmates on what interest
costs woul d be because of changes in either the -- having
the change in the partial paynent and the change in the
final paynment --

JUDGE CLIFTON: M. Tosi, M. Herbein's
statenment is Exhibit 21.

MR. TOSI: Excuse ne, Your Honor. Thank
you.

BY MR TOSI:

Q Regarding the interest costs, to the
extent that orders provide for at a mninmumtwo nonthly

paynents, a partial and a final, and to the extent that
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order reform consolidated a nunber of orders to formthe
M deast Order that had its own uni que paynent base and a
decision had to be nade for one partial paynent date and
one final date, would you be of the opinion to say that
after maki ng one adjustnent in being paid twi ce a nonth,
that to characterize that continuing on for a whole
cal endar and say these are the total costs that are borne
by your handlers or your clients, as a practical matter,
woul d you think that m ght be an exaggeration of what the

real cost is of making this change?

A | would Iike to focus on the concept in
answering that question -- | don't think it is an
exaggerati on, because once we -- forgetting changes in the

price of mlk, which of course, assum ng a |level price of
mlk, which is an awful assunption, but if we had the
| evel price of mlk and we as processors have to pay
either nore or earlier, that -- we never get that back
So, that advance of funds from processor to producer stays
with an entity permanently. You have nade that advance
and it's |ike borrowng noney -- and in this case, it's
essentially | ending noney to the other side of the
busi ness transaction and unless it has a term nation
point, it is a forever kind of cost.

Q Whul d t hat perhaps be nore characterized

then as that cost, rather than it being an actual cost of
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our your client's pockets, that it would be perhaps nore

properly referred to as the opportunity cost of noney?

A Yes, or tine vale.

Q Ti me val ue.

A Yes, there are a lot of different handles
one can put on that. It's ny belief and the result of our

econom ¢ analysis that if a handler, regul ated handl er has
to be pay his advance paynment to his producers at a higher
amount, even if it is at the same tine, there is a cost to
t hat hi gher anmpbunt being paid at the advance date rather
than at the final date. That tine period costs us -- that
opportunity cost to those clients.

Q Let's just assune the market is a 50
percent Class | market and would you agree that it would
be reasonable then to assunme that the mlk that is
represented in the first partial paynment or the partial
paynent of the first 15 days delivery of the nonth, that
half of that mlIk would likely be used in Class | uses and
that your clients then are deriving the benefit of Cass |
sales and holding on to that noney for a period of tine
before they are required under Federal Order to several
dairy farmers?

A Yes, that is an accurate statenment and
our client's position is that the rules, as they exist

t oday, have been assimlated in this market and we are
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agreeable with those changes that have taken place and we
believe that the additional change just sinply noves sone
econonm cs from processor to producer and we thought that
you shoul d be aware of that and we have attenpted to
guantify that for you

Q | appreciate that. Let's go the other way
now. |If for exanple, there were a proposal before us that
would say -- let's just go to one paying at the end of the
nmonth and we do everything in one shot and handl ers now
are required to pay producers only once a nonth and it
woul d be at whatever the blend price works out to be that
nmonth. Wuld the handlers take the position that they are
receiving a windfall?

A The handl ers, if they asked ne to anal yze
that woul d quickly see that that would be, to use your
term a windfall and | suspect if that were a proposal
before this hearing, we would have a few nore farners

here. But it cuts both ways.

Q But you woul d have viewed it then as maybe
not a windfall, but an enornous cost savings, for exanple.
A That sort of change woul d be an econom c

benefit to a regulated handler. There is no question
about that.
Q Al so, when you were in your Exhibit 21,

where you were | ooking at your estimates there on the
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i npact of DFA's proposal for increasing the parti al
paynent rate, you indicated in your testinony, if | recall
-- and please correct ne if | amwong -- that oftentines
your clients may need to have a line of credit and nmake
sure that they are able to nmake t hese paynents?

A Yes, that was ny testinony.

Q And to the extent that you canme up with an
annual interest cost of about $402, 000 --

A That is ny calculation

Q -- I"'mtrying to ask the question in a
certain way here. One nonent. Wuldn't this suppose that
all of your clients are in fact all in a position where
t hey have to borrow noney and they are not relying on for

exanpl e the noney that they received fromthe sale of

Class | mlk to their -- whoever their paying clients are?
A No, and because the -- | nentioned the
line of credit concern because when we | ook -- and |

bel i eve when you | ook at the handlers that you are

regul ating, you need to anticipate changes in the rules

t hat have an effect on those that you are regulating and
so | nmentioned |ine of credit, because to the extent that
a conpany that is -- as we say, maxed out on their |ine of
credit or close toit, if we go to them and say you have
to pay a little faster or a little higher anount, sone may

not be able to do that and they could have serious
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financial effects because of that.

Those that are not dipping into their line
of credit to nmake their producer paynents -- and that is a
small mnority, but those that aren't, there is still a
val ue of that noney and | estinmated that val ue of the
noney, the nonetary cost, the econom c cost at seven
per cent .

Q One of the -- are you aware that -- of the
law that allows us to have marketing orders requires that
the marketing order also be in the public interest?

A Yes, | renmenber reading that and hearing
that in the consolidation proceedi ngs.

Q And to the extent that public interest
becones a concern, and | respect that you are representing
the views of your clients, but to the extent that this
$400, 000 armounts to a very small fraction of a penny per
hundr edwei ght i npact on your client versus the delay in
paynents, in what the total value of that actual use val ue
of mlk to dairy farners and the cost that they are
absor bi ng, which do you think froma public interest point
of view do you think is nore inportant -- the cost being
borne by the handler or the cost of the tinme val ue of
noney that dairy farmers are incurring?

A | believe fromthe a public interest

standpoint, there are two sides to this piece of paper.
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On the processor side of things, | believe that -- again,
the effort here on -- ny analysis of this DFA proposal is
that this is an effort to make things better for the
producers in this order. And our client's position and ny
personal position is that this is the wong way to do it.
We really need to tighten up the pooling provisions. |
have said that before -- not to be repetitive.

It is a small anount per hundred, but when
you focus on the eight mllion dollars that is noving from
one side of the mlk equation to the other, fromthe
processors to the handler, that eight mllion dollars is
really the financial strain that is being placed on the
regul ated handl ers, on the processors and | believe that
that is sonething that froma public interest standpoint
has to be consi der ed.

| f we have 47 plants -- soneone nentioned
earlier -- and of those 47, one or two are maxed out on
their line of credit and can't make ends neet because of
this movenent -- and that is a possibility, that woul d not
be in the public interest in the conmunity where that
plant is |ocated.

So, that is the concern that | bring to
your attention, for your consideration.

Q So, | think what you are saying is that

you are presenting this information and in the context of
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a public interest argunent, you are saying | ook, we
argunent a factor, it inpacts ny clients and that is what
| am here to hel p show.

A Yes, that is what | amattenpting to do
and | appreciate your question.

MR. TOSI: Thank you very nuch. That's
all 1 have.
JUDGE CLI FTON:  Thank you, M. Tosi. Any
questions before | turn again to M. VWarshaw? M.
Beshor e.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q In preparation for your testinony, Carl,
did you personally review the pool reports, market
adm nistrator reports nmade by the dairies that you are
representing here today?

A We reviewed the summaries of the reports
produced by the market adm nistrator and we al so revi ened
sel ected Federal Order reports to -- frankly fromny
standpoint, to famliarize nyself with the workings of
this order. W didn't review every report submtted by
every one of our clients.

Q My question is -- and | want to be very
clear about it -- did you review nonthly reports, receipts

in utilization and producer payrolls filed with the O der
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32 market adm nistrator on behalf of each of the dairies
that you testified on behalf of?

A No.

Q So, to the extent then that you responded
to M. Tosi's question with respect to whether any of your
clients were engaged in paper pooling, your answer isS not
based on any personal review of the mlk that they
reported on their distributing plant reports or the
producer payrolls showing the |ocation of the producers
this mlk was reported as diverted fron? Correct?

A My answer was based upon inquiries nade at
general neetings that we had with the conpani es when we

were all together

Q Nobody publicly in the presence of their
conpatriots confessed to any of those activities, | take
it.

A | heard none. | do want to say that when

we had those di scussions, the group unani nously supported
the concept of the mlk serving the market. That was a
very inmportant factor and | take that and present that
here as neaning, even if we had soneone who had

econom cally been attracted to paper pooling, they knew
that this was not good for the market and they didn't want
to continue.

Q | understand that and | appreciate that.



© o0 N o o A~ w N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

1- 388
In terns of economic attraction, you are aware, | take it,
that there has been the possibility and actuality of
di stributing plants who have the ability to pool mlk by
di version by reporting it on their plants, being paid
substanti al amounts of noney by persons who woul d benefit
from such poolings?

A | am aware of that economic attraction.

Q Now, | think you may have m s-spoken in
response to one of M. Tosi's questions with respect to
changes in the rate of partial paynent. | want to nake
sure that the record is clear on this.

If 1 understood you right, you referred to
t he producers as -- | nean, the handlers -- if proposal
four was adopted and the rate of partial paynent was
i ncreased slightly as proposal four indicates, you | think
referred to the handlers as thereby | ending noney to

producers. Did you not m s-speak in that respect?

A | used the terns | ending not neaning that
there woul d be a repaynent, but it was -- thank you for an
opportunity to perhaps clarify the record -- certainly not

a loan. What | was attenpting to explain was that a
| ar ger advance paynent neans that noney noved from a
processor to the producer earlier than the final paynent
and that eight mllion dollars is -- and | characterized

it as a loan so that everyone could focus on the fact that
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there is a cost to that. |It's really an econom c transfer
that has a value to it and | used |loan and interest to
attenpt to explain that.

Q In actuality, the substance of the
transaction is the other way, is it not? That is that
dairy farmers in Order 33 are providing on credit their
mlk to the handlers, their work, the product of their
| abors to handlers on credit. Handlers have it, process
it, package it, sell it, collect for it perhaps and
subsequently pay for it anywhere from 15, 25, 30 or as
| ong as 45 days -- nore than that -- 48 days after they
have had the product. The farners in this transaction are
t he persons extending the credit and the handlers are the
ones who are receiving that credit fromdairy farmners;
isn'"t that correct?

A Yes, it is clear that when a handl er buys
mlk froma farnmer, he doesn't have to pay under nost
circunstances cash on the barrel head, so it is a way of
financing a handl er's business and ny findings today are
that the processor's custoners are taking |onger and
| onger to pay their bills, so they really are getting in a
pinch and we don't want to be here fighting with farners,
but I do need to say one other thing and that is that from
a general business standpoint, producers do have one very

good thing on their side of an unsecured transaction and
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that is they have USDA telling the processors they have to
pay their bills. And that is a good thing for the
farmers, because they know they are going to get their
advance paynent and they are going to get their final
paynent, so | think it is unsecured, but it does have the
US governnent behind it.

Q By the way, advance paynent is really a
total misnomer in this whole relationship, is it not?
A We happen to like that.

MR. BESHORE: Thank you.

JUDGE CLIFTON: Is there anyone el se who
would I'ike to ask M. Herbein questions? M. Wrshaw any
foll owup redirect?

MR. WARSHAW  No.

JUDGE CLI FTON: Thank you. You have been
an excellent w tness.

THE W TNESS: Thank you very nuch for your
attention.

(Wtness excused.)

JUDGE CLIFTON: | am advi sed that we have
another dairy farmer present who would like to testify.

Good nor ni ng.

THE W TNESS: Good nor ni ng.

JUDGE CLI FTON: Be seated and then you can

be speaking so the m crophone can pick up your voice.
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First of all, would you state your nanes and spell your
first and | ast nanes for us.

THE WTNESS: | am Charles Lausin from
Gauga County.

JUDGE CLI FTON: Woul d you spell the
county?

THE WTNESS: G A-U GA

JUDGE CLIFTON: And that is here in Chio?

THE WTNESS: That is correct.

JUDGE CLIFTON: Al right. 1'll ask M.
Beshore to assist us in getting started with your
testimony and then you may go fromthere.

THE WTNESS: M nane is spelled, CHAR
L-E-S, L-A-U-S-I-N.

JUDGE CLIFTON: | would have gotten that
w ong. Thank you. Wuld you raise your right hand for
me.
Wher eupon,

CHARLES LAUSI N

called as a wtness, after first being duly sworn,
testified as foll ows:

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Thank you.

DI RECT EXAM NATI ON
BY MR BESHORE:
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Q M. Lausin, what part of the State of Chio

are you located in?

A Very northeast corner of the State of
Ohio

Q How | ong have you been dairying in that
county?

A Fam |y, five generations. Mself since
1956.

Q And are you a producer under Federal Order

33 at the present tinme?

A Yes.

Q And previous to that under O der 367

A That's correct.

Q Have you heard the coments and testinony

today with respect to proposal nunber four, which would
change increnentally the required rate of paynent on the

check that you receive on or about the 26th of the nonth?

A Yes.

Q Do you have thoughts with respect to that
pr oposal ?

A | sure do. As we all know, we have a very

i mportant industry here. The processor's side and the
producer's side are very inportant to each other. As
t hi ngs change -- and | don't even have to nmention the rate

of change that we are experiencing in our industry and
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things around us, we are finding that a | ot of our support
has to cone farther and farther distances to serve us.

We pay for that service fromthe tine it
| eaves the point of that service to the tine it gets
t here, does the service and then returns. W are faced
with just as many problens, if not nore problens, | think
than the processors are.

Many of us are in fairly sound financial
positions. Sonme of us, in generality |I am speaki ng now,
are pretty highly leveraged. Wth the cost of doing
busi ness today, anything that conmes along to help give us
alittle nore |evel inconme throughout the nonth is very
i nportant.

| heard the testinony yesterday and |
agree with both people and it was very obvious to ne how
both those individuals dealt wth that situation

Q When you refer to the greater distance
t hat you have to reach out for services, can you tell us
nore about that, for your farnf

A Well, as there are fewer and fewer of us
involved in production agriculture, whether it be dairy or
grain or whatever, we are finding many, many
consol i dati ons of deal erships that served our industry.
Ri ght now, our main source of service and equi pnent is

down pretty nmuch to the southeast corner of the state.



© o0 N o o A~ w N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

1-394
Li kewi se for other services that have to do w th equi pnent
as far as feeding and feed handling and so forth.

At the sanme tinme, those fol ks are
demandi ng nore current -- as producer prices go down,
there is no question you have to anal yze who is putting
the nost pressure on you to pay the bills and nost of
t hese suppliers have got a pretty -- if you haven't got a
good line of credit, you pay pretty dearly today.

Q What do you nean by pretty dearly?

A Most of these deal ershi ps now have at
| east a one percent carrying charge. A lot of themare
one and a half percent.

And again, | will say there are good
managers and there are those that aren't as good nanagers
as has been nentioned in previous testinony as far as
processors. And there are a lot of things that enter into
what conpels all of this.

But ny point is, alot of tines we are
very busy. W are stretched to do as nuch as we can with
as few as we can and sonetines a producer gets a little
negl i gent about getting his line of credit -- of course,
this is his own fault, but he will pay that 18 percent
rather than spending a day and a half going through a
conpl ete financial analysis and so forth, thinking, well,

next nmonth will be better.
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Q Have you noticed any change in the year
2000 and 2001 in the rate of paynent that you receive in
the partial paynent check?
A Yes, it was quite dramatic. It caused --
| aminvolved with a fam |y corporation now and my brot her
says, ny gosh, | didn't expect it to go that ow. \Wat we
do, folks, generally we know when the final paynent cones
that we have to neet our obligations at that tinme one way
or another and the advance nore or |ess takes care of
famly needs and so forth.
Q And you support the proposed change in the
advance paynent rate that is in proposal four?
A Absol utely.
MR. BESHORE: Thank you.
JUDGE CLI FTON: M. Beshore, thank you.
M. Lausin, | would invite you to nmake any ot her
observations or conments that you have about any of the
proposals or the needs of the dairy farner as you see
t hem
THE WTNESS: W thout question, it's been
a deep concern, all the discussion about the new order and
how it gives the ability for mlk to fl ow from areas that
weren't fornerly part of our order. So, | amvery much in
support of reform

| would also say that | woul d hope that
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action could be taken on an energency basis. | amtotally
in agreenent that we in the business that expect to be in
busi ness | ook down the road and, you know, folks, it isn't
just what we do tonorrow, because what we do today
projects out over two years, sonetimes three years. | am
t al ki ng about the planning of herd replacenents and so
forth.

So, yes, we are as an industry on the
producer's side | ooking at how we cope with -- shall | say
t he ups and downs that are nore severe than what they used
to be. They used to be much nore stable.

Again, | want to say that | appreciate
sonme of the testinony this norning about the concerns of
handl ers and fromthe producer's side. W are dependent
on each other and I was pleased to hear that.

One nore thing | would like to say though,
that it does create a draw every once in a while when
everything that we purchase to support the production
side, we pay the freight to get it to us and we buy it
retail. W pay part of the freight to get it to the
handl er .

JUDGE CLI FTON: M. Lausin, do you have an
opinion as to which of the types of pool tightening
proposal s woul d be nore apt to pronote the stability that

you would find favorabl e?
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THE WTNESS: Well, | amin conplete
support of tightening up the regulations -- | know that
this order is dependent on supplenental mlk, but in the
previous stated it has been stated that we have | ost
substantial dollars. One of the gentlemen that was here
yesterday, a producer, shared with ne a nonth ago that
what we didn't realize in that 80 or 90 cents or whatever
the case may be, probably if that would continue, would
force that operation out of business. Now, that is an
operation that has been in business for generations and
it's not the average herd. Their herd consists of 250
head. It's a well-managed operati on.

So, | say to you folks, that will nake a
difference. W are experiencing dramati c change on the
producer's side. | can remenber nmy little comunity,
there used to be a conplete |load of m Ik cone out of that
community. Today we are the only Class |, grade A
producer in that area. G anted we probably produce as

much mlk there and that community did before, but the

pressure that we -- as | |look to the next generation, it's
not too hard to analyze, well, is there an easier way to
make a living. | amso totally thankful that | have got a

son that wants to carry on
Whet her any of your sons wll want to do

that, I don't know. | sincerely hope so.
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JUDGE CLI FTON: Thank you, M. Lausin.

Questions for M. Lausin? M. Warshaw?
CROSS- EXAM NATI ON
BY MR WARSHAW
Q M. Lausin, ny name is Allen Warshaw and |

represent a nunber of mlk dealers in the Ghio and
Pennsyl vani a area. Just a couple questions. Are you a

menber of DFA?

A No, | amnot. | ama nenber of Upstate
Far ns.

Q So you are a nenber of a co-op?

A That's right.

Q How many head do you have on your farnf

A We have 115 mature m | king herd and

probably another 125 herd repl acenents.

MR. WARSHAW  Thank you.

JUDGE CLI FTON: Thank you, M. Warshaw.
Any ot her questions for M. Lausin? M. Lausin, is there
anything further you would |ike to add?

THE WTNESS: No, | think | have stated
what | wanted to say. Thank you for the opportunity.

JUDGE CLI FTON: Thank you.

(Wtness excused.)
JUDGE CLI FTON: M. English?
MR. ENGLISH | believe the next w tness
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is M. Yates.

JUDGE CLIFTON: Very fine. Please be
seated, M. Yates. |If you would speak into the m crophone
your full nanme and spell it, please.

THE W TNESS: Ernest Yates, E-R-NE-S-T,
Y-A-T-E-S.

JUDGE CLI FTON: Would you tell us how you
are enpl oyed?

THE W TNESS: Sui za Foods.

JUDGE CLI FTON: Spell that for the record.

THE WTNESS: S-U-I-Z-A

JUDGE CLI FTON: Woul d you raise your right
hand, pl ease.

Wher eupon,

ERNEST YATES
called as a wtness, after first being duly sworn,
testified as foll ows:

JUDGE CLI FTON: M. English?

MR. ENGLISH: This is not an exhibit, but
the statenent is obviously distracting, so why don't we
wait a nonent.

JUDGE CLIFTON: Let's go off the record.

(O f the record.)
JUDGE CLI FTON: Back are back on the

record. Do you have a copy of this?
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MR. ENGLISH | would not nmake an exhibit
of this. The statenent in fact has changed slightly
during the hearing. There are a few deviations that M.
Yates will make as a result of the hearing. So, while the
statenment is provided as assi stance, obviously M. Yates
testinmony is the testinony for the record.

JUDGE CLI FTON: Thank you, M. English.
Anything else prelimnary for M. Yates?

MR ENGLI SH  Yes.

DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q M. Yates, by whom are you enpl oyed?

>

Sui za Foods.

And how | ong have you been enpl oyed by

Sui za?
A Four years.
Q And before Suiza, by whom were you
enpl oyed?
A Fl emi ng Dairy.
Q What kind of work did you do for Flem ng
Dairy?
A Dai ry procurenent.
Q How | ong did you work for Flem ng Dairy?
A Si nce ' 88.
Q D d you have previous experience in the
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dairy industry before 1988?

A Yes, before then, | worked for a regional
cooperative and before then, | was raised on a dairy farm
and have sone know edge of that.

Q Have you testified previously at federal

order hearings?

A Yes.

Q A nunber of federal order hearings?
A A few

Q Is it your position at Suiza Foods to

understand federal orders as they apply to Suiza Foods?
A Yes.
Q What that al so your job in your

enpl oynent ?

A Yes.

Q Wy don't you go ahead and give your
st at enent .

A My nane is Ernest Yates and | amthe

director of dairy procurenent for Suiza Foods. Suiza
operates 10 predom nantly Cass | pool distributing plants
on order 33: Broughton Foods, Marietta, Chio, Burger
Dairy, New Paris, Indiana, Country Fresh, G and Rapids,

M chi gan and Enbest in M chigan and Tol edo, GChio, Qoerlin
Farms Dairy in Cevel and, Ohio, London's Farm Port Huron,

M chi gan, McDonal ds Dairy, Flint, M chigan, Schenkel's
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Dairy, Huntington, Indiana and Trauth Dairy, Newport,
Kent ucky.

We purchase and receive our mlk froma
nunber of sources at these facilities including
i ndependent dairy farnmers and cooperatives, including, but
not limted to Dairy Farmers of America and M chigan M1k
Producers Associ ati on.

Qur ability to obtain raw mlk for O ass |
bottling and our resulting raw m |k procurenent costs are
tied directly to pooling provisions of the federal mlk
orders. Wth sonme nodifications, we therefore support
proposal s one through three and proposal five that are
subm tted by Continental Farns Cooperative, |Inc. DFA, MWA
and Prairie Farnms Cooperative.

As to proposal two, we are concerned that
t he proposed rewiting of 1033.7 (c)(4) may have
unintentionally renoved the requirenment that a 1033.7(d),
(e) or (f) pool plant which has chosen not to be a pool
plant for a given nonth, nust presently requalify for (d),
(e), or (f) status by qualifying as a 1033(c) plant for
Ssi X consecutive nonths.

We thus urge consideration of retaining
the concept and, if possible, the | anguage of the | ast
sentence of 1033 (c)(4).

As to proposal three, we would nodify the
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two days production provision in 1033.13 (b)(2) to read
t hree days production and nodify (b)(3) to require at
| east one's day production be delivered each nonth not
list in (d)(2).

We necessarily oppose proposal six to the
extent it runs counter to proposal three. W take no
position on proposals four and eight. W favor the
sentiment expressed in proposal seven, paragraph (b)(2)
for a touch base requirenents, but are concerned that the
proposed paragraph (d)(3) |acks such a requirenent for
ot her nont hs.

W t hout neani ngful touch base
requi renents, individual producers suppliers do not
actually have to perform W favor such individua
performance. By supporting proposal three, we have
al ready addressed proposal nine.

As to pooling provisions, Federal Oder
reformof all federal m Ik orders through informal rather
than formal rul e-making at the individual market order
| evel, appears to have been based largely on the theory
that the nost |iberal pooling provisions that existed
prior to federal order reformin any individual order
woul d be adopted in the new | arger order and quoting from
t he proposal rule 64 Fed. Reg. 16026 et seqg. at 16158, c.

3 April 2, 199, to assure continued pool qualifications
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for all handlers who are currently associated with the
M deast markets, the pool supply plant definition of the
consol i dated M deast order provides for all types of
supply plants that currently qualify for pooling under the
four principal orders.

Twent y- one nont hs of operating under
Federal Order reformhas revealed that at | east as to be
M deast order, this policy has resulted in significant
erosi on of producer returns to those producers actually
serving the fluid market on a regular basis. C ass one
processors pay the sanme regul ated m ni num prices
regardl ess. The difference is that |less of that regul ated
m ni mum prices returned to the producers shipping to the
Class | market as nore of the noney is spread nore w dely
to producers not regularly serving the Cass | market.

When this happens, producers serving the
Class | market necessarily look to the Class | processors
to make up the difference outside the federal order
m nimuns and the Cass | processors naturally seek to
m nimze these potential increase costs.

Nonet hel ess, by the very nature of the
process, the assurance that federal mlk orders give
processors of uniformoprices is thus conprom se.

As to the proposals, we support the

concept of elimnating the free ride nonths under
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par agraph 1033 (c). As a practical matter, once
per f ormance becones a nonthly requirenment, both processors
and producers will be better able to plan deliveries based
upon the need for mlk in the fall nmonths when mlk is
short.

Wth respect to diversion |imts and ot her
rules affecting the shortfall nonths, we certainly concur
t hat August should be a nonth with stricter limts. Wth
the sumrer stress negatively inpacting supply and the
openi ng of schools increasing demand for fluid mlk, it is
whol ly rational to include August anong the fall nonths
when mlk is short.

Wth respect to the split plant
definition, we support proposal five. W note that the
provision in presently in Oder 33 is a nodification of a
proposal that existed only in an old Order 49 prior to
Federal Order reform However, while there is the
di scussi on above about nmaintai ning pool status under al
of the old orders, there is no discussion in that section
of Federal Order reformregarding the need for the
provi sion or the genesis of the read witten | anguage.

See proposed rule 64 Fed. Reg. at 16026 to 16158.
Mor eover, to our know edge, there were no
pool supply plants relying on the old Order 49 | anguage at

the tinme of Federal Order reform
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We understand that a plant in northern
| ndi ana, not the Goshen facility, once relied upon this
provision. And the provision was inplenented in several
orders in the past at the request of corporate those
recedi ng manufacturing grade mlk to avoid accounting for
recei pts, especially butterfat, on the manufacturing side
of the facility, primarily to avoid butterfat overages.

The manufacturing grade mlk that was once
received at the northern Indiana |ocation is instead
recei ved today at Deutsch Kase Haus in Indiana. To our
know edge, the only other manufacturing grade m |k from
this area is received at G aham Cheese, also in Indiana.

Nei t her operation operates a grade A side
to their plants. Therefore, the historical need for a
split plant provision, a provision which does not exist in
all market orders anyway, no |onger exists. Indeed the
provision was rewitten during Federal Order reform and
the pre-2000 provision reads as follows; that portion of
a plant that is physically separated fromthe grade A
portion of such plants, is operated separately and is not
approved by any health authority for the receding,
processi ng or packaging of any fluid mlk product for
grade A disposition.

Now, 7 CFR 1049.7 (d)(5), which is revised

January 1, 1999, if the departnent's goal was to permt
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pool plants that were pool plants in 1999 to continue as
pool plants under Federal Order reform 7 CFR Section
1033.7 (h)(7), is unnecessary and should be a elimnated
as requested in proposal five.

For the foregoing reasons, Suiza supports
proposal s one that through three and side as nodified by
this testinony. Thank you for your time and
consi derati on.

Q M. Yates, just a couple of additional
foll ow-up questions. Yesterday there was sone di scussion
that | had with M. Hollon and M. Rasch concerning the
need for conformty of provisions, especially as it
related to the nonth of August and with respect to the net
shi pnents provision. Do you renenber that discussion?

A Yes, | do.

Q Do you agree that if a net shipnent
provision is to be place in paragraph (c) that one al so
necessarily needs to exist in paragraph (d)?

A Yes.

MR. ENGLI SH Thank you. The witness is
avai | abl e for cross-exam nati on.

JUDGE CLIFTON: Questions for M. Yates?
You stunned them Thank you.

(Wtness excused.)

JUDGE CLI FTON: Now, | know that M.
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Carl son has indicated he will testinony. W can have
testimony on any of the proposals for or against. Wo
else wll be testifying? M. Hollon again, of course.
Are those the only remaining?

MR. ENGLI SH:  Your Honor, there was a
woman from Leprino, Sue Taylor who I thought -- | don't
know where she is right now, but | understand -- she is
out copying her statenent.

JUDGE CLIFTON: Then it's clear to nme as
shoul d break for lunch. Wuld this be a good tine to do
that? Good. Let's conme back at 1:00, please.

(Whereupon at 11:40 a.m the hearing was recessed
for lunch to reconvene at 1:00 p.m)

JUDGE CLI FTON: W are back on the record
at 1: 04 p. m

Who would like to testify next? W have
M. Carlson, M. Hollon -- Ms. Taylor, would you like to
go next? | don't know the order of the presentation -- |
don't know who is the |ogical person to go next. M.

Tayl or, how many proposals will you be speaking to?

M5. TAYLOR  Just one.

JUDGE CLI FTON:  Then | think perhaps if
you will go next, that would be best. M. Taylor, if you
have docunents to distribute, we will go off record, while

you do that.
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(O f the record.)

JUDGE CLI FTON: W are back on record.
M. Warshaw.

MR. WARSHAW | think nmaybe we do have
this alittle messed up in terns of order. As |
understand it, the testinony here is going to be in
opposition to proposal four and we haven't heard the
proponent for proposal four yet, so | would suggest that
it mkes a little nore sense to call M. Hollon first to
give his testinony in support of proposal four first. W
did it because Carl is com ng up on sone other things, but
if all she testifies to is proposal four, we probably
ought to hear the testinony in support of it.

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: That's fine. M. Hollon is
prepared to go ahead with his testinony in support of
proposal four. There are a couple of other topics that he
was going to address. W can either take themat the sane
time or hear fromthe opponents of four, whatever.

JUDGE CLI FTON: Let's have M. Hollon just
speak to four and then we will have Ms. Taylor just speak
to four. | think maybe that is better. Then you can
respond to what you hear.

M. Hollon, we will have you take the

W tness stand, please. W wll go off record for just a
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nmonent .
(O f the record.)
JUDGE CLI FTON: M. Beshore?
Wher eupon,
ELVI N HOLLON
recall ed as a witness, having been previously duly sworn,
testified further as foll ows:

MR. BESHORE: M. Hollon has resuned the
stand and | assunme he continues to be under oath. He is
prepared to present his statenent and supporting exhibits
Wi th respect to proposal nunber four at this tinme. And |
woul d ask that the exhibit packet be marked with the next
consecuti ve nunber.

JUDGE CLIFTON: It would be Exhibit 22.
Shal |l we place 22 on his statenent?

MR. BESHORE: | do not think there is any
need to have the statenment marked as an exhibit. He is
going to present and it is available for everyone as
reference. There is nothing in it that really requires it
to be an exhibit.

So, if we would mark the exhibits as 22, |
will be referring to themin the course of the testinony.
It is available and without any further questions, M.
Hollon is ready to proceed.

JUDGE CLI FTON: | will have the exhibits
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for proposal four marked as Exhibit 22.
(Exhibit 22 is marked for
identification.)

JUDGE CLIFTON: Is there any objection to
Exhi bit 22 being admtted into evidence? There being
none, Exhibit 22 is hereby admtted into evidence.

(Exhibit 22 is received into
evi dence.)

JUDGE CLIFTON: M. Hollon, you do remain
sworn, SO you may proceed.

THE W TNESS: Proposal four reflects the
need to alter the advance paynent provisions of Order 33.
The dairy farnmer nenbers of our group continue to request
that they be paid an advance paynent that nore closely
resenbl es the actual blend price. Their individual farm
busi ness needs a nore consistent cash flowin order to
remai n viabl e.

The current provisions that call for
advance billings at the prior nonth's the | owest class
price do not provide sufficient funds to neet our nenber's
cash flow objectives. The final rule makes the foll ow ng
statenments about the uniformprice and the advance price.

Paynments to producers and corporative
associ ations. The AMAA provides that the handl ers nust

pay to all producers and producer associations the uniform
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price. The existing orders generally allow proper
deductions authorized by the producer in witing. Proper
deductions are those that are unrelated to the m ni mum
value of mlk in the transaction between the producer and
the handl er. Producer associations are allowed by statute
to reblend their paynents to their producer nenbers. The
Capper Vol stead Act and the AMAA maeke it clear that the
cooperative associ ations have a unique role in this
regard.

The paynent provisions to producers and
cooperatives for the consolidated orders vary with respect
to paynent frequency, timng, and the anount. These
di fferences generally are consistent with current order
provi sions and with industry practices and custons in each
of the new marketing areas.

Each of the new orders will require
handl ers to make at | east one partial paynment to producers
i n advance of the announcenent of the applicable uniform
prices. The Florida order will require two parti al
paynents, mrroring the paynent schedul e now provided in
the three separate Florida orders.

The amount of partial paynment varies anong
the new orders, reflecting the anticipated uniformprice.
Thus, for exanple, in the Upper Mdwest order, the partial

paynment rate for mlk received during the first 15 days of
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the month will be not |ess than the | owest announced cl ass
price for the preceding nonth. By conparison, the partia
paynent for the Florida order for mlk received during the
first 15 days as a nonth will be at a rate that is not
| ess than 85 percent of the preceding nonth's uniform
price, adjusted for plant |ocation.

There is a wide variety of paynent dates
and paynment |evels anong the various orders. The table
identified as Exhibit 22, table nine presents the
differing provisions. There is no precedent for a uniform
payment |evel or terns across all orders.

Anong the order system there are three
broad groupings. In the southern orders, paynents are set
at a percentage of the prior nonth's blend price adjusted
for location. The northeast and central area of the
country sets the advance paynent |evel at the prior
month's | owest class price. The western orders use an
add-on percentage applied to the prior nmonth's | owest
class price.

The final rule supports the principle that
all handlers pay a uniformprice. W can see no reason
why t he advance paynent should not cone closer to
approximating the uniformprice. Exam nation of recent
data shows that the advance price is getting further from

the uniformprice. See, Exhibit 22, tables one through
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ei ght and chart.

By examining the data, it is clear that
there's been a change in trend in the advance price versus
the blend relationship. The price neasure is this nonth's
blend price less last nonth's Cass IIl price. For the
period January 1997 to Septenber 2001, which is 57 nonths,
the nonthly average spread between the two prices was
$1.90. However, the first 36 nonths averaged $1.62 in
1997 through 1999 and the | ast 21 nonths averaged $2. 38.

G aphically, this trend is shown in the
charge of price trends which is Exhibit 22, where even
after a three-nonth average was used to snmooth out sone of
the fluctuations, a difference in trend can be not ed.

In order to determine a better
rel ati onship between the prior nonth's | owest class price
and this nonth's blend price, the | owest class price was
inflated by five, six, seven, eight, nine and 10 percent.
These ranges were chosen after testing several alternative
ranges. This spread was neasured and conpared in the sane
manner as the existing blend versus class price data.

After exam nation, it appears that a 10
percent inflation of the prior nonth's | owest class price
is a reasonabl e adjustnent to approxi mating the spread
t hat existed over the first 36 nonths.

It is a problemif the advance price is
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| arger than the final because sonme producers may not have
enough funds to cover their deductions. Also, in sone
extraordi nary cases, the advance may overpay the total
amount due and result in the need for sone type of
col | ection proceeding, which is difficult and costly.
However, as dairy prices are nore volatile, this is an
i ssue under the current systemeven if no adjustnent is
made.

Producer premuns are present in the
Federal Order 33 procurenent area and that should buffer
t he over payment concerns. This concern needs to be
bal anced by a dairy farnmer's right to a reasonable
approxi mati on of the blend price advance paynent.

Thus, we woul d request that the rate for
advance paynents beset after 110 percent of the prior
month's | owest cl ass price.

DI RECT EXAM NATI ON

BY MR BESHORE:

Q M. Hollon, would you turn to Exhibit 22,
whi ch consists of tables one through nine and chart one,
whi ch you have prepared in support of proposal four.
just want you to wal k through the tables and review the
data, which is depicted and how you prepared it.

A For the entire period, there are four

different sets of conparisons, tables one and two forma
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unit, three and four, five and six, seven and eight. They
all are conparisons of nonthly nunbers for the period
January ' 97 through Septenber of 2001.

The measure in the first colum is the
Class Il1-A or Cass IV price. The neasure in the second
colum is the Cass Il price. The third colum is the
| oner of the two. And the next one is going to take
whi chever is the lower and inflate it my multiplying by
1.05 and 1.06, 1.07, 1.08, 1.09 or 1.1. And the final
colum is the blend price for the appropriate nonth.

For the period January '97, '98 and ' 99,

t here obviously was not a reform Order 33 blend price,
because that order did not exist, so in order to create a
proxy for that, we took the total pool pounds and the

bl end prices for each of the four predecessor orders,
multiplied it out to get a total dollar value, divided
that total dollar value by the total pounds and used that
as an approximation for the blend price.

That et hodol ogy has been used in the
reform process off and on and since reform to derive sone
conpari sons of pre and post blend prices.

So, that is the base data used to nake al
t he vari ous conmputations and these are the nunbers where
it came from

In tables three and four, it is sinply an
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arithmetic subtraction of the appropriate two nunbers to
get a difference both in an actual sense and then in a
conparison of inflating the | owest price by five through
10 percent. So, those nunbers woul d be a subtraction that
is sinmply designed to reflect the absol ute anount.

At the end of the tinme period, there is
some statistics generated that are averages, m ninmuns and
maxi munms and for exanple, in the all 57-nonth period, the
average difference between the blend and the C ass I
price was $1.90, the nunber referred to in our statenent.
The first 36 nonths, that average was $1.62 with the
m ni mum and maxi num and the |ast 21 nonths, that average
was $2.38 with a minimum and a maxi mum Each of the
alternatives have the sane type of conputations.

Q In the four sets of tables, one and two,
three and four, five and six, seven and eight, in each
case, is the first page the data for the chronol ogi cal
peri od January '97 -- for the nonths January '97 through
Decenber 19997?

A That is correct. The person who
programed the conputer there had a glitch, but, yes, that
is right.

Q And the second page in each case is the
post reform period, the nonths of January 2000 through

Cct ober and Septenber of 2001.
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A That is correct. Table five and six, take
t hese absol ute val ues and convert them just another way
of neasuring, convert theminto a percentage, so in each
case, the Cass Ill blend price reflects a percentage and
then each of the various inflated levels reflects a
percentage. So, down on the sunmary statistics, for
exanple, in the all 57-nonths period, the Cass Il
di vided by the blend price represented 86 percent of val ue
-- prior nonth's |owest price divided by the blend was 86
per cent .
The first period, 36 nonths, it average 89
percent and the last 21 nonths, it averaged 82 percent.
Tabl es seven and eight, | take these
percentages and attenpt to snooth themjust a little by
conputing a three-nonth noving average. Again, |ooking
over the sunmary statistics then for the period, the
average was 86 percent. The first 36 nonths was 89
percent and the |ast 21 nonths average 81 percent.
Graphically, these snoot hed average
per centages are shown in chart one.
Q That is the | ast page of Exhibit 227
A Correct. The lines with the circles on
them as a marker that goes over the entire period would --
woul d represent the blend price -- I"'msorry, the C ass

11 divided by blend price.
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And if you look at the first three nonth
period, you can see that with one exception, on the high
side, and one exception on the |ow side, the range of this
was between 85 or 95 percent. And the right half of the
page, you will see that the range began to drop off and
after reform it ranged from75 to 85 percent. So, there
has been sone change in the relationship since Federal
O der reform which would make sense since the blend
i nfl uence on the blend woul d be the higher of and the
i nfluence on the advanced is the | ower of.

So, our proposal reflects this and the
three lines that are denoted with -- two with no markers
and one with the dianond marker, sinply notes that
inflating the | owest price by eight, nine or 10 percent
gets you back into a range that | ooks the sanme or very
close to the sane as before reform

So, we are not |ooking for additional
revenues or increased revenues, but sinply sonething that
approxi mates the sanme trend and we hit the 10 percent
| evel, but we expect that our proposal that we nmade
earlier in the hearing, should those be found for, we wll
have a slightly higher blend price and that woul d nmake the
spread on the high end, so that influence our selection of
the 10 percent |evels.

Goi ng back the summary statistics and
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begin at table seven and eight, the average over the first
36-nonth period, the average was 89 percent and under the
10 percent |evel, the average was al so at the 89 percent
range, sane as the nine percent |evels, 89 percent range.
Again, we feel like as the result of the hearing, we wll
end up a sonmewhat hi gher blend price.

Q So, if | can summarize the intent of your
proposal or if it's sunmarized in picture formon the
graph, the three years before reform the graph points

were primarily between 85 percent and 95 percent band on

chart one.
A Correct.
Q And after reform they are nostly down

between 75 and 85 percent.
A Correct.
Q And the proposal would basically nove it

back up into the pre-existing status quo or 85 to 95

per cent .
A That is correct.
Q And that is the intent of proposal four.
A Yes.
Q Tabl e nine of Exhibit 22 is referred to in

your statement. Can you just describe that information
and how it was assenbl ed briefly?

A W went into the existing order
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provi sions, order by order, and | just pulled out sone
i nformati on about the advance paynment requirenents and the
purpose of this is to show that there is a variety. They
are not all identical and there is sone variation, so you
woul dn't necessarily expect one side -- the argunent that
everyt hing should be uniformand the sane is not supported
by the way it's done now. The principle of what an
advance is for would still be the sanme, but the actual
price does vary sone market to market.

Q In this post-reformperiod in the Oder 33
mar keti ng area, has DFA had requests fromits producers
and directions fromits council board in this region with
respect to the rate of advance paynent being made to your
Order 33 producers?

A That is correct. There have been several
t hi ngs that have fostered that and one is that -- evidence
by the data and al so by the spread, that it has w den
some, so several -- | think all of the four dairy farners
who testified al so acknow edged in that their opinion, the
spread had w dened between the advanced and the final.

So, that was one reason why there has been a request for a
rate increase. And second, that there were sone periods
of extrenely low prices that the actual advance paynent
was very, very low, so there was a request for an

i ncr ease.
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So, when you | ook at the econom cs of
doing that, your alternatives are to say no, that doesn't
work or to say, yes, borrow sone noney to make that
paynent. O you can go to your customers and ask themif
t hey recogni ze that fact and interestingly enough, several
do. In sone cases, there is some additional paynents, but
the majority of the tinme, the response fromthe custoner
is that we recogni ze your problem we think that it is a
valid issue, but if the buyer down the street doesn't do
the sane thing, then | amat a disadvantage. That is a
reasonabl e answer. Maybe not the one you |ike to hear,
but a reasonabl e answer.

So, our approach is to go back in at the
heari ng process, because that way, we can put everybody on
the sane time and date and anount |evel footing and then
it seens |ike that the conpetitive -- while you m ght not
like to look at the levels, the conpetitiveness issue is
now t aki ng pl ace.

Q And that is one of the objectives of
proposal four.

A That is correct.

Q Just so we are clear, in 2000 and 2001,
has DFA at the request or direction of it's nmenbers in the
Order 33 area paid, at least in sone nonths, rates on the

advanced paynent greater than required under the O der?
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A Yes.

Q Are you aware of whether other cooperative

associ ations, proponents of the proposals here, in Oder
33, have found thenselves in the same circunstances?

A Yes, they have.

Q And have they at the request or direction
of their menber-owners changed the rate of advanced
paynent to nmake it resenble nore the | evel requested in
proposal four than the |evel stipulated under the order
regul ati ons?

A Yes, that has been the case.

Q What organi zations, to your know edge,
have been involved in that besides DFA?

A The proponents in our group -- M chigan
M1k, Continental Dairy Products, Inc., Prairie Farnms --
and Forenost and as we devel oped the | anguage and the
rationale, they were all in support of the concept.

MR. BESHORE: Thank you. | have no
further questions on direct.
JUDGE CLIFTON: Questions for M. Hollon
regardi ng proposal four? M. Warshaw?
MR. WARSHAW  Thank you.
CROSS- EXAM NATI ON
BY MR WARSHAW
Q M. Hollon, would it be fair to say that
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unl ess a business operates on a cash on delivery basis,

every business in a sense lends its services and goods

until the date on which its bill is paid?
A Yes.
Q And that is no different than what we are

t al ki ng about w th producers.

A That is correct.

Q And nost industries have no | aw which
guar ant ees them paynent, |et al one paynent by a certain,
does it?

A | don't know that we have a | aw t hat
guar ant ees paynents by date. The order system does
speci fy dates on which paynents are made and it does not
guarantee that there will be funds there to nmake that
paynent, but the date specified is correct.

Q But doesn't the law require dealers to
make paynents into the pool ?

A Yes, it does, but personally throughout ny
career, | have involved in situations where those paynents
were made by those businesses, so |law or not, there have
been tines when they weren't.

Q But rather than having to sue, the federal
governnent goes to bat for you to nake sure that those
funds becone avail abl e.

A There is participation there, but the
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ultimate loss, if there is one, falls back -- in ny
particul ar case, the cooperative that | was working for

Q But there is a statute, which is intended
to prevent that from happeni ng.

A Yes.

Q And there is the power of the federal
governnent, which is intended to prevent that from
happeni ng under that |aw.

A Yes.

Q And that is not typical of nost other
i ndustries or businesses, correct?

A Yes.

Q You said that producers are able on sone
occasions to go to suppliers and ask for sone relief in
terns of cash flow requirenents?

A | said that we as a seller went in sone
cases to sonme custoners and asked if they woul d have a
di fferent paynent schedule and sonme -- sone did, nost said
for various reasons they could not or would not.

Q Let me ask you this. [Is a producer able
to do to its suppliers and on occasi on negotiate sone
relief, some delay in paynents with things get tight?

A |"msure -- yes, any individuals -- they
woul d do that.

Q Let nme ask you this. Are dealers able to
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do that with regard to their mlk supply? And the answer
is no, because the federal |aw requires that there be
paynents nade on a certain date in a certain anmount,
correct?

A Correct.

Q So, as to one of their major costs,
deal ers don't have that flexibility that m ght be
avai l abl e to producers.

A That is correct.

Q How many producers receive paynents out of

the pool in Order 33?

A Al do.

Q Do you have any idea what the nunber is?
A In Order 33?7 Not off the top of ny head?
Q Hundr eds?

A | think there is a producer count in one

of the exhibits in the records.

Q So, we are tal king about hundreds of
producers sharing in whatever the benefit is.

A Correct.

Q There are dates -- what are the dates on

whi ch the paynents are to be made to producers?

A | think it's the 26th.
Q That is the final paynent --
A The advanced.
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Q The advanced. How about the final
paynment ?
A | don't have that on ny table. | just did
t he advanced, but 16, 17, 18, sonething in that range.
Q But the 26th, as to your nenbers, the 26th

is the date on which paynment nust be nmade to you?

A | think paynments are the day before.

Q How qui ckly do you get that out to your
menber s?

A Soneti mes sooner than we get it, but it's
not -- not every nenber is paid on the exact sane pay
schedule. It varies fromorder to order

Q So, in fact, your producers may not be

getting the benefit of the novenment of the date?

A That in sone cases could happen. In sone
they could get it faster.

Q And are there occasions in which your
menbers do not get the full benefit of the anobunt being
pai d?

A Yes.

MR. WARSHAW | have no further questions.
JUDGE CLI FTON: Thank you, M. Warshaw.
O her questions of M. Hollon regardi ng proposal four?
M. Yale?
CROSS- EXAM NATI ON
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BY MR YALE
Q Ben Yal e on behal f of Continental Dairy
Products. | want you to |look at tables one and two of

your exhibit. You have January of '97 through 2001 --
Cct ober 2001 and you do this by this increnment --

A Ri ght .

Q |s there any relevance to an increnent on

this for the period of pre-refornf

A Yes, for conparison.

Q Just for a conparison basis.

A Yes.

Q Just going over here on the page -- well,

the bottomthree, you have the 57, 36 and 21 nonths.

A Ckay.

Q The 21-nonth represents the post-reform
peri od.

A Correct.

Q One other issue not raised -- it wasn't

raised directly in your testinony, but is there not also a
benefit by earlier paynent of a reduced risk of not being
pai d?

A Absolutely. 1t's one of the reasons why |
woul d suspect there are two paynents processes. Sone
orders have three paynent processes to do that.

Q And over the years, in what you indicated
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that there have been tinme when the paynents weren't nade -
A That's correct.
Q And the earlier that indication that
paynent isn't going to be nmade, the sooner DFA or even
i ndi vi dual producers can take steps to reduce their |o0ss;
is that correct?
A Absol utely.
MR. YALE: No other questions.
JUDGE CLI FTON: Thank you, M. Yale. Any

ot her questions on this issue for M. Hollon. M.

War shaw?
CROSS- EXAM NATI ON
BY MR WARSHAW
Q Are you famliar with Pennsyl vania | aw

t hat governs the mlk industry?

A Vaguel y.

Q Are you aware of the fact that in
Pennsyl vania there is a producer security fund?

A |'mnot aware that there is one in
Pennsyl vania, but | am aware of the concept and how it
wor ks.

Q So you don't know that there is one in
Pennsyl vani a that does guarant ee paynent?

A No.
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MR. WARSHAW No further questions.
JUDGE CLI FTON:  Thank you, M. Warshaw.
Any ot her questions? Yes, M. Tosi.
CROSS- EXAM NATI ON
BY MR TOSI:
Q | have a coupl e of specific questions
about how to interpret sone of the tables. Could we
pl ease go to tables five and six.
A Ckay.
Q And relating it to your proposal to have
t he advance paynents be 110 percent of the previous

nmonth's | owest class price --

A Yes.
Q If on that first page, if you come down
the far righthand colum where is say Cass Il divided by

bl end and 10 percent, when | see that 103 percent, for
exanple, and immedi ately before that there is 104 percent,
coul d you pl ease explain to nme what that neans exactly?

A That woul d nmean in that particular nonth
t he advance woul d have been three percent nore than the
resulting blend price on a price |evel basis.

Q In that nonth, if we adopted your
proposal, to the extent that the partial paynment was
exceeding the blend by three percent, what happens then at

the end of the nmonth with a full reconciliation? |Is this
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a situation where in effect dairy farmers sort of go back
to the handl ers?

A It woul d depend on the relationship. Yes,
you could get in a situation where there could be a net --
if assignnents are greater than dollar value allows --
yes, you could get in that situation where there would be
an OBEC or -- that's a difficult scenario and that has to
be bal anced agai nst the overall -- maybe one nonth in so

many versus the financial inpact of raising the paynent

| evel .

Q And that is under a scenario using these
nonths -- a long time before fromreformwas inplenented.

A Yes.

Q If we could just turn the page then and on
the top half of that page -- | guess it would be table

si X, we are showi ng since the inplenentation of reform
the far righthand colum, Cass IIl divided by blend at 10
percent. That 91 percent would nean that if we -- if your
proposal had in in place at that tinme, the advance paynent
woul d have been 91 percent of that nonth's Order 33 bl end
prices.

A Correct.

Q And since order reform the only tine that
advance paynent woul d be equal to the blend woul d have

been in August of 2001.
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A That's correct. And that is certainly a
function of volatility. |If we could predict that, we
woul d find better nmeans of enploynent than what we are
doi ng.
Q One ot her question in how you are using

the termtrend

A Trend?
Q | think if | am understandi ng your
correctly -- and please correct ne if | amwong -- your

testinony says that since the adoption of order reform
there has been this trend away from-- that there is this
i ncreasing spread between what that final paynment shoul d
be and what that partial paynent works out to be.

A Correct.

Q In terns of the trend, can you attribute
what you think is causing this to happen?

A | woul d guess that one of the factors is
going to be that the blend price is by the higher of side
of pricing and the advance is driven by the [ower of. So,
there will be sonme disparity and difference there and the
volatility in prices may have sone bearing and it may be
the relationship with the fornulas and | can't say with
any specificity, but would be the three areas that would
have sone beari ng.

Q Wul d you consider -- | amgoing to ask
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you to think of sonmething in a little bit different way.
To the extent that blends are enhanced a little bit nore
than say under the old pricing system to the extent that

we are using the higher of three or four, do you think

that that offsets -- call it -- | amusing this word in
guotes -- the "loss" of going to the |lowest nonth's C ass
| price?

A | suppose that argunent could be made, but

it doesn't seemto account for nmuch when you are standing
in front of sonebody who is doing the cash flowin their
busi nesses and saying | want a nore reasonabl e

approxi mation of the blend price. So, if we nade a
decision for this to be the blend price using these
factors, it seens |ike the advanced ought to track al ong
with it. That answer just doesn't seemto carry nuch in
t he real world.

Q And to the extent that you had nentioned
price volatility and a change in class price rel ationships
and all, what would -- how would you propose that the
order handl e a situation where the partial paynent is made
at such a rate, that when we have full reconciliation with
t he pool at the end of the nonth that you have this
situation where dairy farmers in effect would owe back?
How woul d t hat be handl ed?

A |"mnot sure that that is sonething the
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order system could have a handle on. For one, you don't
even know it until 20 days later, so | don't think -- the
reconciliation of that has to fall further down the chain
away fromthe order system | don't think the order
systemcould fix it, can be blanmed for it or take credit
for it. 1t's kind of out of bounds.

MR. TOSI: Thank you very nuch

JUDGE CLI FTON: M. Cooper?
CROSS- EXAM NATI ON

BY MR COOPER:

Q Looki ng at table six, which M. Tosi just
went over with you, maybe | m sunderstood, but the |ast
colum there shows what the Class Il with 10 percent
woul d that been that percent of the blend for those
nonths; is that right?

A Yes.

Q Now, if you |ook at table two, the |ast
two columms, it doesn't seemto jibe and I amjust trying
to figure out what the problemis and maybe | am

m sreading it.

A Ckay.

Q For instance, there are two nonths in 2001
where the Cass Il plus 10 percent woul d have been nore
than the blend -- specifically May to July. | nean, is

t here supposed to be a coordi nati on between those two
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t abl es?

A Wi ch table?

Q Table two, the last two col ums versus
table six the last colum.

A | would say the instance that you pointed
out, 15.21 is clearly higher than 15.12 and on the percent
colum, it shows that, so | would have to go back and | ook
at ny formul a.

Q And some of those other ones are very
close and it doesn't seemlike they should be that much

percent difference. Maybe | am w ong.

A Your observation for May is correct.

Q The nunbers on table two, are those done -
- are you sure they are correct or -- versus table six?

A Again, all | can tell you is your

observation is right and I will have to go back and take a

| ook at the base nunber.

Q The other thing is, in table six, you say
Class |11, could that be the problen?

A It should be | ower of.

Q That shoul d have been | ower of, so the

fact that Class IV was | ower a couple of tinmes shouldn't
have screwed that up
A | shoul d have picked the | owest one each

nonth in order to make ny conparison
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Q So, | nean even though table six says
Class Il1l, it should have been the | ower.

A Ri ght .

Q You mentioned the possibility of

over paynment on the advance could be taken care of because
of over order premuns. Are they historically paid in
this order?

A Yes, the producers do get prem uns above

the blend price in this order.

Q Has that been true since Federal O der
r ef or nf?

A Yes.

Q Coul d you give us what sort of a range

it's been in since the reforn?
A No, | can't give you an absol ute nunber.
Q "' mnot |ooking for an absol ute nunber,
but are we tal king about 10 cents or a dollar or two
dol | ars?
A "1l be on the stand one nore tinme. Let
me get with sone |ocal folks and get a nunber for you
MR. COOPER  Thank you.
JUDGE CLI FTON: M. Warshaw?
CROSS- EXAM NATI ON
BY MR WARSHAW

Q Let me ask you this. Wen prices go up
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fromnmonth to nonth, the effect of this differential would
be exaggerated, would it not? |In other words, if the
price that is paid in advance is based on last nonth's
prices, but this nmonth's prices when it's all reconciled
are higher, then that woul d exacerbate the differential
bet ween what is paid as an advance and what is due at
final paynment, correct?

A | imagine that would be right. The
relationship that we are |looking for mrror is a
relationship that said the trends were such. And now we
have a rel ationship that says the trend were such and it's
time to nove them back together

Q Well, looking at table two, that al nost
uniformy since the Federal Order reformJanuary 1, 2000,
the prices have been going up. The blend price has gone
up.

A Yes.

Q So that that is part of the reason why
there would be the kind of differential between the
advance and the final paynent that you are conpl ai ni ng
about .

A There woul d be sone rel ati onshi p.

Q And in a period where the blend price is
falling, that differential would be affected the other

way, correct?
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A That's correct.
Q And if you were doing your analysis during
that period, then your percentages -- that kind of a

peri od, then your percentages in Exhibit 7 would be

different.
A That's right.
Q And it woul d be higher.
A If the prices were falling, it would be

cl oser together.

Q They woul d be closer to the final or above
t he final

A Yes.

Q But you are proposing a rule that is in

effect no matter what the pattern of prices, correct?

A That's correct.

Q And you are basing it on historical data
that appears in January 2000 to date, a period during

whi ch prices were rising for the nost part.

A And conparing those against a |l onger term
peri od and saying that the trend lines -- the nunbers that
are used --

Q Well, let's ook at your trend |lines for

the earlier period.
A Ckay.

Q During the earlier period -- and this
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woul d be exhibit -- table five.

A Every tabl e has the same period.

Q | thought table five was the '97 through
' 99 peri od.

A kay -- yes.

Q And during that period, don't we have as
many -- w thout counting it exactly, wouldn't you say that

there are significant nunbers of nonths during which the
difference was a positive difference? In other words, the
paynent at 10 percent woul d have been nore than was
actual ly due?

A Yes.

Q Whul d t hat suggest that perhaps 110
percent may not be the appropriate nunber during a tine
when prices are falling?

A During that period though, the way the
bl end prices were cal cul ated and the advanced, they
weren't based off of higher of and -- while the advanced
was based on |ower of, the blend price didn't have that
i nfluence, so that would color that judgnent sone.

Q But it's still the arithnetic truth of the
proposition that as prices fall, the final has to cone
closer to the advanced.

A Yes.

Q O exceed the advance. Wuld that be
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true?
A Yes.
MR. WARSHAW  Thank you.
JUDGE CLI FTON: M. Beshore?
REDI RECT EXAM NATI ON
BY MR BESHORE:
Q M. Hollon, M. Warshaw asked you -- first
I ine of questions, about whether dairy farmers could go
their creditors and ask for some forbearance because their
partial paynment m |k check wasn't what they needed for
their bills. 1 want to make sure we don't have any
m sunder st andi ngs here. | think you indicated they could
go and ask.
A Ri ght .
Q | s there any assurance that they will be

any forbearance?

A None.

Q VWhat is the cost of forbearance?

A An additional bill of sone kind usually.
Q Now, with respect to the possibility that

the rate of partial paynent is greater than the rate

called for in the blend price at the end of the nonth,

first of all, at the tine that the end of the nonth's
paynment conmes around is what -- the 17th of the next
nmont h?



© o0 N o o A~ w N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o p»dM W N - O

1-441

A Yes.

Q So at that point in tinme, the check is --
for the prior nonth's paynent and the dairy farnmer has
al ready delivered 17 nonths of mlk --

A Sevent een days.

Q Sevent een day of additional mlk for the
next nonths, correct?

A Correct.

Q So that in the unlikely circunstance that
there woul d actually have been a shortfall of funds --
that the farmer when you take assignments into account, as
you rel ated, that the handl er woul d be short of noney on
that final paynment. He has already got 17 days of mlKk
i nto next nonth.

A That is true, but I amnot sure that the
mar ket admi ni strator would | et that adjustnment be made, so
while, yes, factually that is true, I amnot sure if you
could use one nonth through the systemyou have. | think
you have to go to a private transaction if you were goi ng
to try the collection process.

Q kay.

A O adjust your premium-- if you had
prem umroom that is sonmething that you coul d do.

Q kay.

A If you typically pay -- if your practice
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was to pay a dollar over the blend price and for sone
reason, you di scovered you were in the overpay situation,

maybe you would only pay 75 cents over the blend price.

Q To even it out.
A To even it out.
Q But the circunmstances in which that

unli kely scenario could occur are with respect to
producers who have | arge proportions of their paycheck
pre-assigned to creditors for the paynment of nortgages or
line of credit or accounts.

A Yes, it's correct. That happens fromtine
to time now.

Q | want to make sure there is no
m sunder st andi ng about DFA's paynent policies in Oder 33.
Is it your testinony -- has DFA even paid in Order 33 to
its dairy farmers, a rate on the partial paynment |ess than

that stipulated in the order, to your know edge?

A The day to day practice, | don't know.
Q You are not sure.

A " m not sure.

Q You know that they paid nore, they were

directed to pay nore or requested to pay nore by the dairy
farmers.
A Correct. That question | took to nean as

does the co-op ever reblend its price fromtine to tine.
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That happens, so the direct answer to that is that could
happen.

Q You are not testifying that it has
happened in O der 337

A No.

Q Can you before you testify next tinme, can
you check that out with your locals contacts, check it for

other information so that we don't have any gaps in the

record.

MR. BESHORE: That's all | have.

JUDGE CLIFTON: If there are no ot her
questions for M. Hollon, regarding proposal four, I wll

allow himto step down. Are there any? There are none.
Thank you, M. Hollon, we will see you againin alittle
bi t.
(Wtness excused.)

JUDGE CLI FTON: M. Warshaw?

MR. WVARSHAW May | recall M. Herbein for
-- | really do think it's only going to be one question.
It's his response to proposal four so | think it's
appropriate and he has to | eave.

MR. BESHORE: That's fine. | do want to
recall M. Rasch for a very short testinony in support of
proposal four.

JUDGE CLIFTON: Al right. M. Herbein.
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Wher eupon,
CARL HERBEI N
recall ed as a witness, having been previously duly sworn,
testified further foll ows:
DI RECT EXAM NATI ON
BY MR WARSHAW

Q What percentage of a cost of a container
of processed mlk, the product that is sold to consuners
and to retailers, what percentage of the cost of any given
container of regular mlk -- not a flavored -- let's take
whole m | k. Wat percentage of a container of whole, the

cost of that container is the cost of the raw m |l k?

A It's approxi mately 60 percent.

Q Does that change significant for different
products -- for different white m |k products?

A Not substantially. There is a range of

plus or mnus three percent dependi ng upon the products
and the value of fat.

Q Under the Federal Order system are deal ers
able to negotiate in any way the timng of the paynents
for that raw m | k?

A No.

MR. WARSHAW | have not further
questions. | apol ogi ze

JUDGE CLIFTON: That's fine, M. Warshaw.
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Thank you. Any followup questions for M. Herbein in
regards to that series of questions? There are none.
Thank you, M. Herbein.
(Wtness excused.)

JUDGE CLIFTON: M. Rasch?

Wher eupon,
CARL RASCH

recalled as a witness, after previously having been duly
sworn, testified further as follows:

JUDGE CLI FTON:  You remai n under oath.
M . Beshore?

MR. BESHORE: Thank you.

DI RECT EXAM NATI ON

BY MR BESHORE:

Q M. Rasch, what is Mchigan M|k
Producer's Association with respect to proposal four?

A At a recent board neeting, we took
official actions to endorse proposal four.

Q What has been the experience in your
cooperative during the years 2000 and 2001, under the
current regulations with the rate of paynment in the order
for partial paynments? How have your producers reacted to
t hat and what has your cooperative with respect to that
situation.

A For the year 2000 -- | guess you could go
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back and | ook at prices and you could probably typify it
as saying prices were depressed for alnost the entire
year. And partly through the year, it becanme a very
serious concern for our nenbers on the advance issue.
Because of the support price level for Pollard and the
fairly high ass | and Cass Il utilization, we at |east
out of the blend price, the extent we go added val ue for
Class | and Cass Il were sonmewhat isol ated, protected
fromthose low Cass Ill prices, so we had a blend price
that typically still averaged $12 or higher, but there
were a nunber of nonths, the majority of the year, | just
quit looking at Class IIl prices. It was $10 or |ess.

At sonme point during the year, our
menber shi p had expressed their concerns about the unequal,
t he uneven cash flow that they were experiencing between
advanced and final prices. Qur board did take action to
put a floor under our advanced price of $11 and we paid --
| can't tell you the exact nonth that we started -- | am
going to say it was prior to June and our position was
that we were going to pay an $11 advance price until the
| onest class price in the market exceeded that and it
appears that that was until we got to the nonth of March
Class Il finally got to $11.42.

So, we were paying $11 in a |l ot of nonths

where the | owest class price was between -- it was $8.57
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one nonth, wasn't it?

Q Yes, in Novenber of 2000.

A Yes, $8.57 and $10. So, nost nonths when
we were paying an $11 advance, we were actually putting
nore than 10 percent of the |owest class price into that
advance and we did not collect any additional noney from

any of our custoners. That was done strictly out of our

cash fl ow.
Q That was done by the cooperative because
t he producers -- your producer nenbership needed that cash

flow to nake their operations work.

A Yes, plus the $11 advance price. W don't
have deducti ons out of the advance, whereas hauling,
advertising pronotion, dues, producer nerchandi se would
all conme out of the final check. None of those deductions
are made out of the advance, so the $11 at that point
fairly closely resenbled what their final price was.

MR. BESHORE: Thank you.
JUDGE CLI FTON: O her questions for M.
Rasch? There are none. Thank you, M. Rasch.

(Wtness excused.)

JUDGE CLIFTON: Are there any other issues
to address before Ms. Taylor testifies? No, M. Taylor,
you may cone forward

Ms. Tayl or, should your statenment be
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mar ked as an exhibit? Do you ask that it be admtted into
evi dence?

THE W TNESS: Yes, please.

JUDGE CLIFTON: Al right, that woul d be
Exhi bit 23.

(Exhibit 23 is marked for
identification.)

JUDGE CLIFTON: This was previously
di stri buted when we thought Ms. Tayl or would be the next
witness, so | amgoing to ask nowif there is any
objection to the adm ssion into evidence of Exhibit 23?

MR ENGLI SH:  Your Honor?

JUDGE CLI FTON: Yes, M. English?

MR. ENGLISH | don't know how you wi ||
take this and I don't want to junp the gun on what she is
saying. M. Taylor warned ne a little bit about what
comments she nmade and in case that commentary or her
concl usi on shoul d be taken as a proposal, notw t hstandi ng
the fact that she says she is not making this proposal,
want to know i n advance are objections on the content of
the hearing notice -- | don't think it means not taking
this into evidence at this tine, but | also didn't want to
wai ve the opportunity and I will address it later.

JUDGE CLI FTON: Yes, thank you and |

appreci ate the advance alert on the issue, which you can
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identify nore fully at a later tinme.

MR. ENGLI SH:  Thank you.

JUDGE CLIFTON: | appreciate that. 1 am
deviating fromnormal procedure by taking these exhibits
in before there is a foundation for them but | do think
it is useful for the purposes of what we are doing here.

Al'l right, other than the qualification
made by M. English, there is no other Cbjection to the
adm ssion into evidence of Exhibit 23 and | hereby admt
Exhibit 23 into evidence.

(Exhibit 23 is received into the
record.)

JUDGE CLIFTON: Ms. Taylor, would you
identify yourself fully and then | will swear you in.

THE WTNESS: M nane is Sue M Tayl or and
| represent Leprino Foods Conpany.

JUDGE CLI FTON:  Not hi ng unusual about the
spel ling your name?

THE W TNESS: No.

JUDGE CLIFTON: Taylor is T-A-Y-L-OR?

THE W TNESS: Yes.

JUDGE CLI FTON: Woul d you raise your right
hand, pl ease.

Wher eupon,

SUE TAYLOR
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called as a wtness, after first being duly sworn,
testified as foll ows:

JUDGE CLI FTON: Thank you. You may
proceed.

THE WTNESS: | am Sue Tayl or, Vice-
President of Dairy Policy and Procurenment for Leprino
Foods Conmpany in Denver, Colorado. Qur business address
is 1830 West 38th Avenue, Denver, Col orado 80211

Leprino operates 11 plants in the United
States, manufacturing nozzarella cheese and whey products
donestically and marketing our products both donestically
and internationally. Qur cheese is primarily used as
i ngredi ent by major pizza chains, independent pizza
restaurants, as well as many of the nation's |eading food
conpani es.

Lepri no operates two manufacturing
facilities that receive mlk regulated by the M deast
Order. These facilities are located in Allendale and
Renus, M chi gan

| amtestifying today in opposition to
proposal nunber four, the proposal to increase the parti al
paynent rate fromthe | owest class prize to 110 percent of
the | owest class price fromthe prior nonth.

The proponents of proposal four point to

producer cash flow challenges that exist due to the
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di sparity between the | evel of the partial paynment and the
| evel of the final paynment. They suggest that the parti al
paynment should be structured to nore closely resenble the
bl end pri ce.

We do not contest the concern regarding
producer cash flow, however, our analysis shows that the
proposal does not achieve the objective of nore closely
emul ating the blend price. The proposed renedy does not
address the root cause of the issue, but rather sinply
transfers the cash flow burden to processors.

The result of the proposal is that
manuf acturers of products in the | owest class, and in many
nonths in the owest two classes, will be forced to pay
nore than the classified value of their mlk in the
partial paynment. This violates the m ninmum pricing intent
of the order.

Additionally, the application of the

proponent's | ogic across several orders results in
inequities in the formof different prepaynent |evels
anongst conpetitors in manufactured product markets.
Addr essing the concern expressed by the proponents of
proposal four in this and manner is both a logical and in
equi t abl e.

O the source of the differences between

t he prepaynent rates and the final paynent rate is two-
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fold. First, the partial paynment is based on the prior
nonth's rather than the current nonth's market val ues.
Second, the partial paynent does not capture the
i ncrenental value contributed to the final paynment by
utilizations with higher classified values that the | owest
class price. This increnental value is captured for the
final paynment through the pooling process adm ni stered by
t he mar ket adm nistrator.

The first source of difference, the use of
prior market values rather than current market values in
the setting the m ni num advance price is generally not
referenced as a concern since the resulting prepaynent
price soneti mes above and sonetines bel ow current market
val ues.

To the extent that a concern exists, the
processor obligation for the partial paynent could be
updated to current nonth market values. Since not al
mar ket val ues use for the full nonth are known at the tine
of partial paynent, the partial paynent coul d be
cal cul ated based on the factors for that portion of the
month for which the data has been published prior to the
partial paynent deadline. This additional calculation and
announcenent woul d require additional adm nistration due
to the additional price calculations and the necessary

conmuni cation to market participants.
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The second and nore inportant source of
di fference between the prepaynent and final paynent is the
absence of contribution of the increnental value fromthe
hi gher classes of m |k and prepaynment. Although they have
not explicitly characterized it as such, this appears to
be of primary concern to the proponents of proposal for.

Proposal four fails to address either of
the sources of differences between the prices. The
proposal does not result in an increased correlation
bet ween the prepaynent and the blend price. Analysis of
period from January 1997 through Septenber 2001 is shown
in Attachnment 1. Key observations over this period are
that the prepaynent price has increased by $1.19 cents
reduci ng the average shortfall of the advance relative to
the blend from$1.80 to 61 cents.

However, the nonthly differences between
prepaynments and bl end range from an under paynent of $5.01
to over paynent of $3.37, a clear indication that the
proposal does not emulate the final paynent. The standard
deviation of the differences between the prepaynent and
the blend is increased from $1. 37 under the current system
to $1.46 per hundredwei ght under proposal four.

The graph in attachment two shows w de
fluctuations in individual nonths differences between the

proposed prepaynent rates and the bl end.
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The proposal violates two basic tenets of
pricing frommlk manufactured into Cass Ill and IV
products. These are that the Federal M Ik Marketing
Orders establish mninmmpricing and that since
manuf act ured products are marketed nationally, the m nimum
regul ated price level for Classes IIl and IV are
consi stent across all orders.

Proposal four violates the m ninmumpricing
concept by setting regulated mlIk prices for the
prepaynent above the equival ent market value for C asses
1l and IV. For exanple, during the period from January
1997 t hrough Septenber 2001, the m ni num prepaynent
obl i gati on woul d have exceeded the Class IIl price by 80
cents per hundredwei ght on average.

The proponents of proposal four are
advocating a simlar provisions in other orders. However,
the factor that is being proposed is different for
different orders, resulting in disparate economc
positions for conpeting Class IIl and IV manufacturers
| ocated different orders. For exanple, the proposed
factor in the Upper Mdwest Order is 103 percent, which
woul d result in an average prepaynent price that is 83
cents per hundredwei ght |ower than that proposed for the
M deast order.

The | ogi cal conclusion fromthe above
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analysis is that the nost appropriate approach to the
concern that the prepaynent does not closely enough
resenble the blend price is to inplenent a simlar m nimm
paynment and pooling structure for the prepaynent that
currently exists for the final paynent.

Al though this is a logical renmedy, | am
not proposing that it be adopted at this tinme. This
remedy would require significant additional admnistration
in ternms of plant reporting, reports analysis, pool
cal cul ati on and novenent of funds into and out of the pool
than the current system of mninmum paynent at the | owest
Cl ass price.

Addi tionally, such an approach woul d
significantly inpact nmany handl ers who are not
participating in the hearing today, since the concept was
not properly noticed. A nore conprehensive review of al
provi sions of the orders that would be inpacted and the
associ ated inpacts were also be necessary prior to the
serious consideration of such an approach.

Al t hough we are synpathetic to the issue
of concern that is cited by proponents of proposal four,
we do not agree that the proposed solution is appropriate
or equitable.

Al t hough we have outlined a nore

appropri ate approach to addressing the concern, that
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approach shoul d not be considered a proposal as part of
this rul e-making process since it has not been properly
noti ced. USDA should reject proposal four since it does
not appropriately address the issue it purports to renedy
and it violates the m ninmum pricing concepts from
manuf act ur ers.

That concl udes ny statenent.

JUDGE CLI FTON: Thank you, Ms. Tayl or.
Questions for Ms. Taylor.

MR ENGISH If | may now address the
poi nt ?

JUDGE CLI FTON:  You may. M. English.

MR. ENGLI SH:  Your Honor, again, | think
Ms. Taylor has nore than expressly said that while she has
this concept and this idea, she is not proposing that
today for a nunmber of reasons that she stated. | rise to
the point and say that that is Ms. Taylor's position.
That may not necessarily be the position of anybody el se
in this roomand for that purpose, | rise to object to the
extent that the departnment m ght decide to consider this
as an alternative on the grounds that it is such a
significant deviation fromwhat was notice, because it
woul d require a different adm nistration, because it would
very nmuch have conceivably changed ny client's position.

My client is neutral on proposal four. W may very well
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have taken a different position had this been the proposal
and we are unable to analyze it at this time, to put
evidence in at this tine.

| appreciate what Ms. Tayl or is saying,
but I want for the record to state our objection to
considering it as a proposal at this hearing.

JUDGE CLI FTON: M. Warshaw?

MR. WARSHAW | would sinply note ny
joinder in the remarks. | think the testinony is pretty
clear and nmakes clear that this idea is not ripe for
consideration, but to the extent that that is not true, we
woul d object to any consideration of the idea.

JUDGE CLI FTON: Thank you. M. Beshore?

MR. BESHORE: | understand the proposal is
not being advanced and we are not advancing it either.

The only concern | have for the objections is that

nodi fications to proposals in the record and the
possibility for the Secretary to adopt nodifications to
the proposals in the record is part of the ground rules
for the whole hearing process. It's done all the tine
appropriately and the Secretary ability to appropriately
adopt nodifications that may reflect the record should not
be constrained in any way by objections nade with respect
to this testinony.

JUDGE CLI FTON: M. English?
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MR. ENGLI SH: Case |aw, Your Honor, is
abundant on this issue to the extent that what is a
nodi fication that is appropriate is certainly going to be
an issue. | amrising to say that in our opinion, this is
a significant enough nodification, the parties would have
altered their behavior entirely.

The witness is proposing -- and so far no
one el se has advanced it, but sonetines things have
happened in these Federal Order proceedings that have
surprised people, that a nodification so significant that
the witness who raises it herself has said it's not ripe,
is by definition beyond the scope of the hearing and it
certain is in our opinion and behal f of Suiza Foods
Corporations, | state point blank that our position on
proposal four would be different had this been noticed.

JUDGE CLI FTON: Thank you. M. Yale?

MR. YALE: | just want to support M.
Beshore and just say a couple things. First of all, it is
within the scope of the notice. The hearing said that we
were | ooking at advanced pricing and it is within the
range of the testinony. That is what gives the secretary
the ability to exercise her wwsdom |[If we are going to
tie her down to periods and dots and specific |anguage
before we go in, we could have just had notice that

advanced pricing was noti ced.
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So, | think that in that regard, we are
very much within that. W are not at this point
supporting it, but I don't want to get the record set up
now that once an issue is before the Secretary, that we
can't nmodify it once we get here.

JUDGE CLI FTON: Thank you. Any ot her
comments, first of all, with regard to whether or not the
suggestion is properly a proposal and secondly, any
further questions on any issue for Ms. Taylor?

MR. ENGLISH: Could we get this ruling
first?

JUDGE CLIFTON: It's not my call. The
record is very clear, both sides. 1'mnot going to rule
on that issue, M. English

M. Yal e?

CROSS- EXAM NATI ON
BY MR YALE
Q Did you do an analysis of the cost if

proposal four is adopted to Leprino and its M chi gan

pl ant s?
A | did.
Q What is that cost?
A | would prefer not to share that

proprietary information.

Q Is it fair to say that it relates to the
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cost of noney?
A Yes.
Q As | understand your testinony, you are a

regul ated plant under the order?

A Yes.

Q So you have handl er obligations to the
pool .

A That are executed through MWPA

Q Now, you indicate this idea -- in sum you

just don't want to pay nore for mlk on the 26th of the
month for 15 days worth of m |k than what the C ass 11
price. Does that kind of sumup what you are saying?

A That's correct.

Q Even though you have an additional 11 days

of mlk on hand at that tinme, right?

A That's correct.
Q And the issue of the advance paynent isn't
so much to pay for 15 days worth of mlk. It is to

advance to producers funds, so that they can | evel out
their cash flow through the nonth rather than just one
paynment, correct?

A | wouldn't agree with that. | think there
is both purposes. It's an estinmated paynent on the first
15 days worth of mlk and it does have the side-effect of

providing nmultiple cash fl ows.
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Q But is it a final settlenent for the first
15 days?

A No, it's not.

Q Because it does not reflect -- as your

testinony states, the increnental value fromthe higher

Class | and Cass Il prices, does it?

A That's correct.

Q And in fact, of all the orders, it's
somewhat of a approximation of value, right? | nean,

nobody has a fixed fornmula that says it's one-half of the
bl end price, right?

A Al of the Federal Orders that Leprino
operates in currently use the |l owest class price fromthe
prior nmonths. so it is a defined price reference in the
or der.

Q Have you consi dered just de-pooling your
plants so you don't have to make this m ni num paynent and
addi ti onal advance?

A We generally are not pooling our owm mlK.
It's being pooled by our supplier. They have on occasi on,
| understand, de-pooled the plant it's to their economc
advant age. That econom ¢ advant age has not flowed back
t hrough to Leprino.

Q Now, on page three, you say that proposal

four violates the tenet by setting regulated mlk price.



© o0 N o o b~ w N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

1-462

The advance is not a regulated price for Class IIl, is it?

A It is a price that is regulated in the
sense that the order defines the m ni mrum paynment anount
and it defines the timng of the paynent, so it is a
regul ated price and Class IIl handlers are subject to it.

Q Subj ect to adjustnent in about 10 days to
get that paynent back, right, if there is any over-
payment, right?

A Right, there is a final settlenent that
occurs md-nonth the foll ow ng nonth.

Q So you woul d agree that by the tinme the

nmonth is over with, you are not paying any higher price

for the Cass Il mlk than you woul d under the current
situation.

A There is a cost of noney difference, but
otherwise, the final Cass IlIl price is not inpacted by
t his.

Q And then you tal k about the disparities

bet ween regi ons and orders based upon their advance
paynent. Really the difference is in the cost of noney
for those higher or |lower paynents. 1Isn't that really the
di fference?

A That's correct. For exanple, in the Upper
M deast order, as | recall, the pre-paynent averaged .83

bel ow t he pre-paynment in the M deast order, so the
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difference in the econom c inpact of the main factors

woul d be cost of noney and the .83 -- approximtely .83.
Q | want to | ook at your tables. | have got
some questions on those. First off, | want to go over to

the far right colum. You have got current and advanced
| ess blend and, correct me if I amwong, but isn't this
the blend | ess the current advance?

A Let's ook at January '97 and | believe
that my title is correct. It would be the |ower of, which
isin the fourth colum fromthe left, $11.50 |less the
blend price of 12.82 making it a negative 1.32. The
par ent heses connote a negative nunber.

Q So you are saying by this negative nunber,

that you are paying less than the blend by the 1.32?

A That's correct.
Q And the sane thing with proposal four.
A That's correct.
Q VWhat are you trying to explain by that

conput ati on?

A | amtrying to illustrate that the
argunent that proponents put forward in terns of making
the pre-paynent enul ate the blend is not achieve through
their proposal. |In fact, we have w der disparities
bet ween the prepaynent and the bl end under their proposal

than we do in the current system
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Q Let's tal k about that under the current.
As | look at it, | see the w dest spread as $6.04 for

February of '99; is that correct?

A That's the wi dest on the negatives side.
Q And on the positive side, what is it?

A $1. 89.

Q And then what is it on proposal four?

What is the wi dest spread? Wat is the extrenme?
A On the negative side, 5.01 and on the

positive side, 3.37.

Q And both of those occurred before 2000,
didn't they?

A Yes, they did.

Q And you woul d agree, would you not, that

t here have been significant differences both in the
formulas for Class IIl and Class IV as well as the advance
pricing of Cdass | fromJanuary of 2001 as conpared to
prior to that tine, right?

A That is correct, but part of the historic
that we are seeing since January 2000 were the result of a
Class IV price that was enhanced due to the butter powder
tilt in the support program so sone of those disparities
are automatically reduced. 1In fact, if you do | ook at the
period since USDA adjusted the butter powder tilt in My

of this year, you will see that once Class IIl becanme the
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nover, we woul d have overpaid the blend | a pre-paynent.

Q By how nuch?

A A mnimal anmount. The nost woul d be 55
cents in June of 2001

Q In fact, they woul d be al nost
approxi mating the blend, closer than any of the other
formul as, right?

A That's correct.

Q In fact, if you | ook down here in your
means for 2000 and 2001, the range there is relatively
close, is it not?

A Yes, it is.

MR. YALE: | have no other questions.
JUDGE CLI FTON: Thank you, M. Yale.
Those questions were very insightful. M. Tosi?

CROSS- EXAM NATI ON

BY MR TOSI
Q Thank you, Sue, for comng today. Just a
coupl e of questions. |In your testinony, you tal ked about

-- to adopt the higher rate of partial paynment would be a
violation of pricing standards. You said m ninum pricing
concepts to manufacturing and at another point in your
testi nmony, you suggest -- | think, correct me if | am
wong -- that because these products conplete in a

nati onal market, that sonehow it would be inconsistent
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with Federal Order policy. Wre you avail able before when
M. Hollon presented in his Exhibit 22 table nine, a
conpari son of paynment provisions in Federal Orders?

A |"mnot sure | was in the roomat the

nonent, but | have reviewed the table on his testinony.

Q Wul d you happen to have that in front of
you?

A Yes, | do.

Q To the extent that partial paynent rates
anongst the various orders are different -- for exanple,

t hey range from |l owest class price for the prior nonth, 90
percent of the prior nonth's blend, 1.3 tines the | ower
price. Are you suggesting that Federal Orders are not in
conpliance with the m nimum pricing concepts that you are
tal ki ng about ?

A Yes, | would. | would also point out that
Leprino does not operate in any of those orders where the
provi sions are other than | owest class price and that is
one reason why it's not been a point of contention in
terns of our input to USDA previously.

Q And to the extent that you do have a pl ant
that is regul ated here of Federal Order 33, to the extent
that an increase in the rate of partial paynent woul d be
applicable to all class -- manufacturing plants such as

yourself, to the extent that it would all be identical.
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You woul d still see that as a violation?

A If it were identical -- if all orders had
i dentical provisions, then that woul d address the
conpetitive position question. It would not address the
guestion of overpaying the m ninmumprice obligation,
however .

MR TOSI: That's all | have.

JUDGE CLI FTON: Ms. Taylor, before | ask
M. Warshaw, is there anything that you would like to
expand upon thus far?

THE WTNESS: Probably lots of things --

JUDGE CLI FTON: M. Warshaw?

CROSS- EXAM NATI ON

BY MR WARSHAW

Q Just so the record is clear, you are not
purporting to submt a proposal today?

A You are correct.

Q And you woul d agree with nme that there is
no information about the inpact of the idea you have would
have on Cass | handl ers.

A That is correct. 1In fact, |I would expand
that to the point where | suspect there are other
provisions within the orders that are inpacted by concepts
such as the timng of commtting a producer to the pool on

a particular nonth. And | have not done any of the



© o0 N o o~ wWw N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

research to bal ance the provisions and it could

potentially be a pretty conpl ex issue.

Q

MR. WARSHAW  Thank you.
JUDGE CLI FTON: M. Tonak?
CROSS- EXAM NATI ON

BY MR TONAK

1-468

When | | ook at your attachnent one and

conpare sonme of the nunbers to those used by M. Hollon in

his exhibits, | see sonme differences. Just to clarify, if

we | ook at the last nmonth in your series of nunbers --

Sept enber,

Sept enber as 15.90 and t hat

for Septenber, right?

A
Q

where you have the Cass IIl price for
is the correct Class Il price
Yes.
But that is not -- and the next columm

being the 15.59 for the Cass IV price.

A
Q

That's correct.

And the lower of those two is the 15.59 as

listed there.

A
Q

That is correct.

But that is not the advanced price used

for Septenmber mlk; is that correct?

A

No, if you are interested in | ooking at

t he advance price, you would adjust the nonths by one

i ncrenment,

so the Septenber price for Cass |1

and C ass
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|V are at the advance prices used for Cctober mlKk.

Q So, when we | ook at the conparative
effects conpared to the advanced prices and the difference
in the blend price in the nonth of Septenber, if we use
t he actual advance price, we would have a different
nunber. Wbuld that be correct?

A | suspect that you mi ght have a point.

Let me clarify on where | pulled ny blends. | pulled the
bl ends fromthe DFA exhibit. | did not go back to the
original source, so | amunclear -- | assune that the

bl ends were appropriately assigned to the class prices,
but I did not research that. That is something | could
followup with and comment on and clarify in the post-
hearing brief.

Q That is fine with me as long as there is
an understanding that in the DFA exhibit, the blend as
i ndicated for Septenber is 16.87 as it is in this
attachnment for Septenber and review ng those blend price
nunbers, were off one nonth throughout, so the differences
bet ween the current advance | ess blend and the proposed
advance | ess blend are not those reflected in this
attachnment, nor are those averages correct and | would
suspect that because of that, attachment two, the bar
graph is not correct. And | have got concerns if this

exhibit is allowed to stand if it is.
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MR. TONAK:  Thank you.

JUDGE CLI FTON: Ms. Taylor, anything
further on M. Tonak's concern?

THE WTNESS: | do not have the origina
source data to clarify his concern at this particular
nonent, so | would have to follow up at a |ater point.

MR. TONAK: That is another question
have.

CROSS- EXAM NATI ON

BY MR TONAK:

Q You will follow up and assure that it's
either corrected or confirnmed?

A Yes, ny plan would be to follow up as part
of the post-hearing brief process unless soneone el se has
source data avail able where I could go back and | ook --

Q " mnot asking you to do it today, but
coul d you perhaps circulate a corrected version -- if that
is appropriate --

A Certainly.

MR. TONAK:  Thank you.

JUDGE CLI FTON: M. Beshore?

REDI RECT EXAM NATI ON

BY MR BESHORE:

Q Wth respect to the data questions on

attachnment one, let's assune, Sue, that the blend prices
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that you -- the blend price information that you obtained
fromthe DFA exhibit is correct and that your information
with respect to Cass Ill or Cass IV-3A prices is
correct, in your exhibit, attachment one, which I think
it is, were you -- you are conparing Septenber’'s | ower of
price, which we don't know until October 5th and which is
not the basis for the advance nmade on Septenber 26th, with

the blend that results fromthose prices in Septenber,

right?
A Yes.
Q So that is --
A If the 15.87 represents the Septenber

bl end, which presumably it does because we don't know the
Cctober blend yet, then you are correct. | have a m s-
mat ch for nonths between ny advance portion of the

anal ysis and the blend portion.

Q So, the nunbers are correct, but you are
conparing themon a current nonth basis or the basis of --
just as they are presented. Was that because you were
trying to determ ne whet her the advance was enul ating the
bl end price, the advance -- well, actually that woul dn't
even work either.

A | did not intentionally m s-match the
months. | was attenpting to see if the advance enul at ed

the blend, but | suspect based on the comments that you
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just made and the previous questioner, that probably I do
have an error of a nonth

Q Let's -- we can all sort that out as we
anal yze the docunents with the official records of the
announced prices. | want to explore just a mnute or two
your suggestion that proposal four was attenpting to
enmul ate the blend price. You heard Elvin's testinony
t oday, correct?

A Yes.

Q Wuldn't it be nore precise to say that
the intention of the proposal was to emul ate or restore
the relationship to a relationship simlar -- to restore
the post-reformrelationship to what it was pre-reform as
opposed to enulating the price itself? 1It's to bring the
rel ati onship back to where it was before.

A Yes, that's the overriding objective it
woul d seem

Q And if you were able to precisely enul ate
the blend price at a certain level, you could wite it
that way, but enmulating the blend price was not the end
objective. It was reaching the 85 to 95 percent band on
the graph that you testified to.

A The overall price level, | believe, is the
overridi ng objective, price enhancenent at the producer

| evel .
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Q Do you have conpetitors -- does Leprino

have conpetitors in Idaho, cheese manufacturers in |daho?

A Yes.
Q And in Arizona?
A It depends on how you define our

conpetitors. There are cheese makers in Arizona and we
consi der all cheese nmakers our conpetitors.

Q On Exhibit 22, table nine -- M. Tosi may
have addressed this, but | amnot sure and | want to nake
sure it's noted -- your conpetitors in the Western Order
whi ch woul d include those in the -- the |arge and grow ng
cheese manufacturing industry in the State of lIdaho is
presently paying a partial paynent at the rate of 1.2
times the |lowest price for the prior nonth.

A That is correct.

Q And that is not as high as would be
applicable to Leprino in Oder 33 if proposal four was
adopt ed.

A My understanding is that this is higher
than would apply in the M deast O der

Q Correct. And in Arizona, it's 1.3 tines
the prior lowest price of the prior nonth and that is even
hi gher yet.

A Yes.

MR. BESHORE: That's all | have.
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JUDGE CLI FTON: Thank you, M. Beshore.

O her questions for Ms. Taylor? M. English?

MR. ENG.I SH.  Your Honor, if | may --
maybe | was putting the cart before the horse earlier and
perhaps at |east for ny part and nmy client, | could put
this matter to rest. |If the government will tell us
whet her or not they view the statenments made as a
proposal, it doesn't matter about the objection as to
whet her or not it's a logical extension if the government
will say, as far as they are concerned there is no
proposal on the table nmade by Ms. Tayl or?

JUDGE CLI FTON: M. Cooper?

MR. COOPER Ms. Taylor, about three tines
in her statenment said she wasn't nmaking a proposal, so we
certainly don't have a proposal. Nobody el se has gotten
up and nade one, so there is no proposal in that regard.

MR. ENGLISH That is what | needed to
hear .

MR. COOPER: That is our position. Since
there is not proposal, there is no reason to get into
questioning details of the proposal or whether it is
apropos or not apropos. |If there is no proposal, there is
nothing to rule on.

MR. ENGLI SH. | accept that, Your Honor.

Thank you.
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JUDGE CLI FTON:  You are wel cone, M.
English. Any other questions for Ms. Taylor? There are
none. Thank you, Ms. Taylor. You may step down.

(Wtness excused.)

JUDGE CLI FTON: M. Carlson, do you want
to take a brief break or are you ready to do.

MR CARLSON: It's up to you

JUDGE CLI FTON: Let ne see by a show of
hands. How many of you would like a 15-m nute break right
now? All right, let's take 15 mnutes and cone back at
3: 00.

(O f the record.)

JUDGE CLI FTON: W are back on the record
at 3:01. M. Carlson, would you state and spell your ful
name, pl ease.

THE WTNESS: M nane is Rodney, R-OD N
E-Y, GA-RL-S-ON.

JUDGE CLI FTON:  And woul d you state your
enpl oynent, pl ease?

THE WTNESS: | amself-enpl oyed as a
dairy industry consultant. My hone and office address is
5357 Lance Road, Medina, OChio 44256.

JUDGE CLI FTON: How i s Medi na spel | ed?

MR CARLSON: ME-D-I-NA

JUDGE CLI FTON: Thank you, M. Carl son,
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Wbul d you raise your righthand, please.
Wher eupon,
RODNEY CARLSON
called as a wtness, after first being duly sworn,
testified as foll ows:

JUDGE CLIFTON: M. Carlson, you may
pr oceed.

THE WTNESS: First of all, alittle
background. | have a BS and an MS degree in agricultural
econom cs from North Dakota State University in Fargo,
North Dakota. | was hired out of school by the dairy
diversion. | worked in the MA office in Denver for two
years and the AMoffice in St. Louis, Mssouri for eight
years.

After that, | worked for five years for
Land O Lakes as an agricultural analyst and |I worked for
M1k Marketing, Inc. in Strongville, Chio for 15 years as
the director of marketing, director of nenber service and
mar keting and then the vice-president of nenber service
and economi cs.

| worked for DFA after DFA was forned
t hrough a nerger with M|l k Marketing, Inc. and three other
cooperatives. | worked for themfor nearly two years as
manager of fluid marketing nmenber service and then another

20 nmobnths as a consul tant.
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In all of ny positions since |eaving
Federal Order programin 1978, ny responsibilities have
i ncl uded Federal Order activities including recomendi ng
amendnent s, devel opi ng proposals, preparing to present
testinmony, witing briefs, recommendi ng nmet hods of
operating under regulations. | have continued to work as
a dairy industry consultant since |eaving the DFA six
nonths ago. That is a little of my background.

| am appearing on behalf of Scioto County
Cooperative M|k Producers Association. Menbers of Scioto
m | k producers have farns |ocated in southern Chio and
northern Kentucky. M1k fromthese farns is pooled on the
M deast m |k nmarket area and ot her marketing areas.

It is quite likely that fromthe tinme the
very first Federal M|k Marketing O der was instituted
dairy division personnel, cooperative |eaders, industry
| eaders, schol ars and ot hers have debated over which dairy
farmers should be entitled to participate in the revenue
generated through the establishment of Federal Mk
Marketing Orders at classified pricing.

Since the Marketing Agreenent Act of 1937
was passed by Congress and subsequentl|ly anended,
provi sions have been witten which attenpt to identify
whi ch producers can partici pate based on their

participation in servicing the fluid or Cass | needs
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wi thin the market.

The I ess m |k produced within a market or
region in relation to the amount of mlk required for
fluid use, the higher the participation requirenents of
the individual dairy farnmers, a mlk plants and marketing
organi zati ons was established.

One of the primary purposes of the Federal
M1 k Marketing O der has been to assure custonmers and
adequate supply of fresh fluid mlIk. Another primary
pur pose been to pronote orderly marketing conditions. The
pur pose of the Federal M|k Marketing O der program
seem ngly has been | ost during the past several years due
to excessive political rhetoric and interference.

It is time to return the program back to
work |ike the economc marketing tool it was intended to
be instead of a social programsone would like it to be.
It is tinme to go back to basic principles and econom cs
and ignore political rhetoric.

The econom cs of federal orders and
classified pricing is relatively sinple. Processors of
fluid mlk products, and the consuners of those products,
pay a higher price for raw m |k used to produce those
products than what is charged to processors of |ess
peri shabl e and | ess bul ky dairy products.

Producers, plants and marketing
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organi zati ons have been expected to neet the needs of
fluid mlk processors and fluid mlk consunmers within the
marketing if they are going to participate in the
addi ti onal revenue generated through classified pricing.

In today's econom ¢ environnment and with
the current order provisions, sone producers, plants and
organi zations are taking great efforts to participate in
t he additional revenues of higher priced -- higher d ass
| utilization markets but, are avoiding servicing the
fluid needs of the market.

Federal Order pooling provisions and the
lack a logical location pricing principles wthin the
order program have encouraged the addition of excessive
amounts of producer mlk to markets when partici pants who
control that mlk have no intention of neeting the ongoing
Class | needs of the market and consuners of fluid mlk
products. The mlk is commtted to other purposes, is
all owed to gain econom c advantage due to this conm tnent,
avoi ds the cost of servicing the Class | market and stil
participates in the revenue that the Cass | market
provi des. The need for changes to provisions that allow
such disorderly marketing conditions to occur is obvious.

Sci oto County Cooperative M|k Producers
supports those proposals that require higher participation

standards of producers, plants and organi zations
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benefiting by the revenue generated by the Class 1
mar ket s.

In the year 2001, we have seen the anount
of producer mlk pooled in this market, Federal Order 33,
i ncrease as much as 42 percent fromthe sane nonth of the
previous year. Virtually all of this increase has been
from producers in states not included as part of the
M deast marketing area. The amount of producer mlk
allocated to Cass | has remained the same or decreased
slightly from 2000 to 2001.

The addition of approximately 500 million
pounds of mlk per nonth to the pool, the subsequent
reduction in Class | utilization and the resulting |ower
producer prices are not contributing to orderly market
conditions, nor are they assuring fluid ml|k processors
and consuners an adequate supply of mlk. Amendnents to
the order are necessary to pronote orderly marketing
conditions. Those amendnents shoul d be nade as quickly as
possi ble. W support efforts to nove the decision-nmaking
process forward on an energency basis.

There is another itemthat needs to be
addressed as quickly as possible. The industry and the
departnment should not continue to ignore |ocation
econom cs in the Federal Order system MIKk received at

plants | ocated a | ong distance fromthe market sinply does



© o0 N o o A~ wWw N P

N N N N N N RBP B R R R R R R R
g A W N P O O 00 N oo O »d W N - O

1-481
not have the sanme econom c value as mlk delivered to the
market. Pricing provisions need to recognize this sinple
economc reality.

One of the positive aspects of additional
mlk fromareas west of this nmarkets being attached to the
pool and reducing the | ocal producer prices, has been the
reduction of mlk received at plants east of the market
riding the pool. Tightening pool provisions will reduce
the amount of mlIk fromthe Wst being attached to the
mar kets, but w thout reasonable |ocation pricing
provisions, mlk fromeast of the market may once again
start riding the pool.

It is absolutely ludicrous that mlk
attached to this market received higher producer pricing
when delivered to manufacturing plants in Waverly, New
York or at a supply at plant in Gantsville, Maryland
than it does when delivered to fluid mlk processing
plants in Indiana, Ohio, West Virginia or Northern
Kent ucky.

Pricing provisions in the Federal MIk
Order system nust be addressed to recogni ze | ocation
econom cs and take back the programfromthe pricing
provisions forced on it by politicians and political
| obbyi sts. Let's get back to the basic purpose of the

program and pronote the orderly marketing of mlKk.
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As far as specific proposals, nenbers of
t he Scioto County Cooperative MIk Producers support
proposal nunber one, portions of proposal nunber two, and
proposal nunber three, proposal nunber four and proposal
nunber ni ne.

Proposal nunber one. Qualification
requi renents for distributing pool plants should be
increased to a mnimum of 40 percent from August through
April and 35 percent in other nmonths. Scioto MIk
Producers woul d prefer that these percentages be anot her
10 percentage points higher.

There is no good | ogical explanation for
the reduced qualification requirenments of distributing
pool plants witten into this order during Federal O der
reform Distributing pool plants in this region of the
country have typically been just that, distributing pool
plants. The current rel axed provisions have encouraged
fringe elenments of the mlk marketing industry, in
conjunction with distributing pool plants to take
advantage of this market without contributing to the needs
of the market.

Contrary to normal expectations,

di stributing pool plants have been guilty of assisting
others in their goals of riding the pool. Adoption of

proposal nunber one will contribute to restoring orderly
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m |k marketing conditions to this market.

Proposal nunber two. The current supply
pl ant provi sions have obvi ously been abused. Handlers are
using the provision to draw noney for the pool w thout
increasing the availability of mlk to neet the fluid mlk
needs of the market. Sonme distant supply plants and their
brokers or agents have been solicited producers in the
| ocal area to help qualify the plants in the M deast
mar keting area. Such actions used mlk not normally or
| ogically associated with their plant or the organization
that owns the plant to nmeet qualifying shipnents.

MIk that is normally |logically associated
with a plant or organization is only shipped to the market
to meet token physical shipping requirenents. This
practice causes disorderly conditions in the |ocal market
as well as in the market with a supply plant is |ocated.
Section and 1033.7 (c) needs to be anended to enhance
orderly marketing conditions.

The current provision, which allows supply
plants to use shipnents to distributing pool plants of
ot her Federal Order markets for qualification purposes was
useful at one tine. Supply plants |ocated within the
mar ket shipped mlk to southern markets and contributed to
the Class | utilization of the |ocal nmarket.

In recent nonths, this provision has been
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abused. Supply plants in lower utilization areas have use
this provision to qualify by shipping mlk to distributing
pool plants in their |local market and attachi ng additional
quantities of mlk to the M deast market by using only
t oken amounts of mlk to supply the M deast nmarket.

We woul d suggest that the current
provision be nodified by allowing it to be used only by
supply plants located within the marketing area. Changi ng
this provision will enhance orderly marketing conditions.

The need for a provision to allow only net
shipnments fromplants for qualifying purposes was
wel | -docunent ed at previous hearings for the forner
Federal Orders 1033 and 1036. Supply plants woul d shi pped
mlk to distributing pool plants and woul d receive
shipnents of mlk back fromthe distributing pool plants
inreturn. |In effect, the supply plants were contri buting
no mlk whatsoever to the fluid markets.

The departnent agreed with the proposal at
the tinme and a provision was put in both orders to prevent
abuse. We believe this provision should be put back into
the order to pronote orderly marketing conditions and nake
nore local mlk available to the Cass | market.

Wil e there has been significant abuse of
the supply plant provisions of the order, we question the

advisability of elimnating the supply plant free ride
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months. Many tines local mlk supplies have been so
burdensone during the flush m |k production periods of the
year that handl ers have had to accept distress prices for
surplus mlk supplies in order to dispose of the surplus.

Requiring supply plants, especially those
| ocated outside the market, to ship when there is no
obvious need for mlk to neet fluid needs does not neet
the definition of orderly marketing conditions by any
interpretation. Such a requirenent would just create
unnecessary and uneconom ¢ novenents of mlk. A net
shi ppi ng provision woul d make the probl em nore onerous.
Year - round shi ppi ng requirenents woul d al so di scourage
mar ket i ng organi zati ons from pooling supply plants that
actually do help neet the fluid needs of the market in
| ate sunmer and early fall when production is at a
seasonal | ow point and demand is strong.

In general, Order 33 is a deficit market
for part of the year and surplus market for part of the
year. Encouragi ng organi zations to pool performng
reserve supply plants is a positive nove in our opinion.

We do support the addition of August as a
nmont h when addi ti onal shipnments shoul d be nade, shoul d be
required and propose such an addition as an alternative
to conplete elimnation of Section 7 (c)(4). The norma

hot days of August have a significant inpact on mlKk
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production and nore and nore schools are starting as early
as the mddle of August. This conbined effect nakes it
quite difficult to neet the fluid market needs of the
mar ket. Supply plants shoul d be expected and required to
hel p nmeet those needs.

Proposal nunber three. Scioto County Mk
Producers support increasing the nunber of days m |k of
i ndi vi dual producers nmust be physically received at pool
plants to be eligible for diversion purposes. W believe
t he nunber of days m |k should be received during the
August through Novenber tine period be increased to four
days equi val ent and that at |east two days equival ent be
physical ly received i npact Decenber and January.

We strongly support the proposal that two
day's production be required to be physically received at
a pool plants in the other nonths if requirenents of
Section 1033.13 (d)(2) for the prior August through
January periods are not net.

We woul d grant an exception to dairy
farmers who marketed no grade A m |k during the August
t hrough January period or who net the requirenments for
t hose nont hs when grade A m |k was marketed fromthe farm

Proposal nunber four. Scioto County
Cooperative M|k Producers strongly supports changes to

provisions that will reduce the amount of tine it takes to
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recei ve noney owed to producers fromthe processors.
Processors already have mlk for up to 15 days before they
have to make any paynents. Increasing the partial paynment
to 110 percent of the |owest announced class price for the
preceding nmonth will inprove cash flow for dairy farmers
for product that has already been marketed. And adopting
this proposal would give dairy farners and little nore
protection from handl er bankruptcy.

Proposal nunber five. Proposal nunber
five is sonewhat of a puzzle to us at this point and we
are not sure if adopting the proposal wll solve the
probl emthat we see as a | oophol e that should be
el i m nat ed.

Supply plants | ocated outside of the
mar keting area can easily pool mlk on other Federal Order
mar kets during the qualifying period of Septenber through
February. They can neet qualifying shipnments on a reduced
vol ume of producer m |k pooled on the M deast market
during that period of tinme. Then in the amounts of March
t hrough August, they can add unlimted vol unes of producer
mlk to their pool supply plants and still attain
aut omati c pool plants status.

The best solution for this problemis to
use | ocation econom cs to reduce the value of producer

ml|k based on where it is received in relation to the
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market. In other words, puts |location pricing back in the
federal m |k order system That would be their first
reconmendati on.

Sci oto County Cooperative M|k Producers
woul d I'i ke to propose an alternative solution to proposal
nunber five. Qur proposal is to limt the anount of
producer m |l k that can be added to a pool supply plant
during the free ride nonths to a percentage -- we propose
110 percent-- of the daily average producer receipts
qualified during the qualifying nonths.

Such a provision would recogni ze norna
seasonal differences in mlk production during the spring
and sumrer nont hs as conpared to production during the
fall and winter. W believe that such a provision would
still allow supply plants from outside the marketing area
to participate in the Cass | returns of this market for
the entire year, but would prevent plants from abusing the
mar ket by riding the pooled during the summer nonths with
mlk that did not service the market during the short
production and hi gh demand period of the year.

Proposal nunber nine. Four proposals at
this hearing speak to the need to reduce diversion
al | onances. W support provisions that [imt diversions
to a percentage of m |k physically received at a pool

plant. W do not believe diversion allowances shoul d be
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enhanced by addi ng additional diversions. Diversion
al  ownances should not be so restrictive to conpletely
di scourage supply plant organizations fromattaching mlk
to the market and supplying the market when needed. O
the proposals listed in the notice of hearing, we believe
proposal nunmber nine is the nost acceptable for this
mar ket .

We do believe that August should be
included as a nonth that requires nore restrictive
di version all owances. Mre than ever, schools are opening
in the mddle of August and the typically hot days of
August do have a negative inpact on mlk production.
Di version all owances of 60 percent during August through
February and 80 percent during March through July are not
overly restrictive and yet will assure consuners and fluid
m |k processing plants that their needs wll be net.

And that is the end of ny statenent

JUDGE CLI FTON: Thank you, M. Carl son.
Questions for M. Carlson? Thank you, M. Carlson -- oh,
M. Tosi was waiting to see if anyone el se woul d ask.

CROSS- EXAM NATI ON
BY MR TOSI:
Q | am just confused by a coupl e of

statenments you make in your statenent, M. Carlson. You

make several references in your statenent about the |ack
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of location pricing principles and specifically at |east
from hearing your testinony here, you nmake that a very
strong feature about your position on proposal five.

Coul d you please explain a little bit nore
for my benefit and everyone else's and the record, what
you nmean by |ocation pricing principles?

A It sinply neans that when you have a
market, a defined market, mlk that is received at
| ocations distant fromthat market, certainly does not
have the value to the market, the sanme value or even cl ose
to the same value as mlk that is delivered to the market.

If Ohio, Mchigan, Indiana is the market,
then mlk that is not received at plants | ocated nearby
t hat market doesn't have the sane value to the market as
mlk that is received in that market.

Q In that regard, are you referring

specifically to mlk that is for Class | use or all mlKk?

A | am tal king about producer pricing, not
Class | pricing. Cdass | pricing -- | don't have any
problemwth Class | pricing that we have today. | have a

problemw th [ ocation pricing as far as it applies to
producer mlk and where it is received in relation to the
market that it is attached to.

Q So, in your statenent regarding proposal

five and if | may quote, the best solution for this



© o0 N o o A~ w N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »d W N -, O

1-491
problemis use | ocation econom cs to reduce the val ue of
producer m |k based on where it is received in relation to
the market, in other words, put |ocation pricing back in
t he Federal Order systenf

A Yes.

Q What is it specifically that you are
asking us to do in that regard?

A W in -- the markets used to have base
pricing points. Wth the new markets, we have to
establish new pricing points. And let's use -- because we
are talking primarily about mlk west of the market, let's
say that |ndianapolis maybe shoul d be one pricing point.
Any mlk received at a plant outside of the marketing area
shoul d be priced at a |lesser price to the tune of
sonething |ike one and half cents for every 10 mles --

Q You are basically tal king about a | ocation
adjustnment to --

A On the producer pricing of that mlk, yes,

Q For exanple, if the pricing point is
Cl evel and, for exanple, what you are saying is reduce the
anount of paynent by, say, one and a half cents per
hundr edwei ght per 10 miles --

A Yes.

Q -- fromthe location where the mlk was
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recei ved

A That's correct. Only | would use
different pricing points than just Ceveland. O herw se,
it would be a little ridiculous if the market decides to
use just one pricing point.

Q VWhat is the relationship between that and
t he proposals that we are hearing here today regarding
pool i ng i ssues?

A As | look at this, the pooling provisions
did not change radically in order reform Pooling
provi sions are sonmewhat relaxed on what they were on sone
of the markets, but in general, the pooling provisions did
not change significantly during Federal Order reform
What changed was the pricing provisions. W elimnated
| ocation adjustnments fromwhen mlk is received outside of
mar keti ng ar ea.

Q Well, to the extent that in Federal Order
reform to the extent that every order had its own way of
providing for adjustnments, the departnent at that tine
concluded that we in effect had as many pricing systens as
there were orders and to the extent that each county
represents a location at which we have a reference price.
| am having a difficult tinme understanding or seeing where
we are not having this location pricing that you are

advocati ng.
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A | think the idea of establishing Cass |
differentials within each county is fine, but that does
not help in trying to establish orderly marketing
conditions for each individual market than has been
established within the Federal Oder system

As a fine exanple, there was a hearing in
M nneapolis. MIlk fromCalifornia attached to the Upper
M deast market. That mlk that stays in California
certainly doesn't have the sane value to the market as
mlk that is |located and delivered within the market. The
same way as mlk that is attached to this market, that
stays in Kansas does not have the relative econom c val ue
to this market as mlk that is delivered to C evel and,
Ohio or Indianapolis or to G ncinnati or any ot her
| ocation within the market.

Q In building off of your view on that, are
you suggesting then that to the extent that some of the
evi dence has shown here -- or suggest that a |ot of extra
mlk is being pooled on this market through diversion,
that we no longer price diverted mlk at the point which
it is delivered or that we should be pricing it at the
point fromwhich it is diverted?

A No, it should be priced at the location to
which it is diverted, but that price should be adjusted,

depending on its location to the market that it is
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attached to.

And again, | will come back to the
statement | made. | just find it absolutely |udicrous
that mlk can be diverted fromthis market to
manuf acturing plants in New York and Pennsyl vania or sone
ot her place and end up receiving the entire producer mlk
than mlk delivered to a bottling plant within the market.

That just nakes absolutely no sense, commobn sense

what soever
Q One other thing that confused nme a little
bit. In your statenent regarding proposal nunber two in

your |ast paragraph of your witten statenent, that

par agr aph seens to be suggesting -- or your position on
proposal two seens to say we need to do sonethi ng about
performance standards and what it is that supply plants
need to do to insure to be pooled and then you suggest
that -- you take the position that year-round shipping
woul d di scourage organi zations from pooling supply plants
that actually do help neet the needs, the fluid needs of
the market in late sunmer. In that regard, you are
tal ki ng about year-round shipping requirenents. Howis it
that if we are asking nonth in and nonth out for consi st
shi pping requirenments that sonehow that is going to

di scourage supply plants fromwanting to be pool ed?

A | amtalking in this case -- let's assune
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in this case, there is a supply plant in Wsconsin and we
want -- we, the market, needs that supply plant to bal ance
the market needs. In August through the m ddl e of
Decenber, we need that supply plant shipping over to the
mar ket to neet the suppl enental needs of the marketpl ace.

Now, you cone to April, My and June and
we have got too nmuch mlk in this market. W are shipping
this mlk in this market to Mnnesota, to Wsconsin, to
wherever we can find a place that will take the m |k
because there is too nuch mlk -- and there is not enough
capacity in this area to process all the mlk that is
pr oduced.

We certainly don't need to have a supply
pl ant shipping mlk here, so we can turn around and ship
other mlk back up to Wsconsin. That doesn't nake sense.

This is the value of having higher
producer prices in this marketplace. You could attract
organi zations that are willing to neet those bal anci ng
needs of the market and they are willing to perform
bal anci ng functions in order to pay those attain those
hi gher prices on a year-round basis. But they have to
performto get that advantage. They perform when the
mar ket needs the performance and that is August through
Decenber .

MR. TOSI: Thank you very nuch.
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appreciate it.

JUDGE CLI FTON: O her questions for M.
Carl son? There are none. Thank you, M. Carlson.

(Wtness excused.)

JUDGE CLIFTON: | believe M. Hollon is
our only remaining witness. You nmay resune the w tness
stand, M. Holl on.

Wher eupon,

ELVI N HOLLON
recalled as a witness, after having been previously duly
sworn, testified further as follows:

JUDGE CLIFTON: M. Hollon, you remain
swor n.

THE W TNESS: Yes, ma' am

JUDGE CLI FTON: M. Beshore?

DI RECT EXAM NATI ON

BY MR BESHORE:

Q M. Hollon, let's first address a few nore
points that were reserved the last tine you were on the
stand with respect to the information relating to proposal
four. Have you determ ned the range of prem um paynents,
over order payments in Oder 33, which was requested of
you by one of thenf?

A | think it was either M. Cooper or M.

Tosi asked about the range of over order paynments and that
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woul d be anywhere fromzero to $2.10, would be a range.
And in ternms of a dairy market news report, it nostly
woul d be 40 to 75 cents woul d capture the range of
prem um

Q And that is wthin recent nonths and
during the post reform period?

A Post reform peri od.

Q Now, have you al so determ ned whet her DFA
has paid at |least the mnimumrates stipulated by the
order on it's partial paynents to producers?

A We have not in any nonth underpaid the
m ni mum and many nont hs over-paid the m ni num and same on
the final. W have not paid |less than the final in any
nont h.

Q Now, have you had the opportunity -- there

were sonme questions that canme up with respect to the

informati on on Exhibit 22, tables -- well, the tables.
A That's correct.
Q Have you identified sone things you want

toclarify with respect to that data?

A Yes, | have. This table was updated since
the Order 30 hearing and the updater, which was ne,
entered a nunber in the wong row. | amgoing to point
out that this would be --

JUDGE CLI FTON: Exhibit 22.
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BY MR BESHORE:
Q Yes, Exhibit 22.
A kay, go to the page that has January 2001
and we will fax into the --
Q Wel |, describe the corrections you would
like to make to the tables, please.
A Al right. If you would | ook at the My
Class Ill-A or dass IV columm -- you see that $15.047
You see the next nonth is also $15.04. There was a copy
that got put into the data, so when you correct that copy
error, if you will turn to the percent page, table two of
the percent page, | will give you the correct percentage
nunber --
Q Let's nmake sure we are on the right page.

Tabl e two, the percent page would be --

A Wul d be table five-six -- or table six.

Q Now, you are going to which colum?

A To the far right colum, which is | abel ed
Class |1l divided by blend at 10 percent.

Q And you want to nmake changes to the | ast

five or six nunbers in that colum?
A That is correct. | amgoing to go from
t he nost recent, which is 97, that should be 98.
Q kay.
A The nunber that is 100 should be 98. The
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nunber that is 94 should be 102 and the other three

nunbers are the same above that.

Q Ni nety-five, 88, 90 --
A Correct.
Q And going back to table two again, so we

understand the error in the data, you have got a second
set of entries. My and June show the sane prices for
Class IV and Class |11
A That's right. That row got repeated by

m st ake.

MR. BESHORE: We will supply Your Honor
with perm ssion of all concerned, the corrected Exhibit 22
for the record, if that will be helpful -- and I wll send
a copy to all interested parties, anyone who wants one.

JUDGE CLI FTON: M. Beshore, M. Tayl or
wants to send in sonme corrections to her exhibit. M.
Hol l on wants to send in corrections to his. There may be
other parties as well. | think when we schedul e the
corrections for transcript, the briefing and so forth, you
will build in a deadline for correcting evidence, for
clarification of evidence presented and perhaps when is
sent in could be posted on the website. Wuld that be
appropriate, M. Tosi?

MR TOSI: W can do that.

JUDGE CLIFTON: That may -- mail to
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whonever you have the addresses conveniently available to
you by e-mail or other, but that m ght not reach everyone.

MR. BESHORE: | understand.

JUDGE CLI FTON: Thank you, M. Beshore.

MR. BESHORE: And | would note that all of
the data in the these tables, and correct nme if | am
wong, the data is published statistical data.

THE WTNESS: That is correct.

MR. BESHORE: It explains the calcul ations
t hat you have made, which nunbers are added or subtracted
or divided or nultiplied by a given ratio and therefore,
the final calcul ations can be checked or doubl e-checked
for published information by anyone. There is nothing in
terms of the raw data here that is anything that you have
generated as proprietary information or otherw se.

THE W TNESS: No, nothing.

BY MR BESHORE:

Q Now, with those | oose ends from prior
i ssues, do you have a statenment with respect to opposition
to proposal eight and then a short summary and concl usi on,
concl udi ng statenment which al so addresses the issue of the
enmergency status of the hearing?

A | do.

Q Woul d you proceed with both of those

statenents, please.
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A The nenbers of our group oppose proposal
eight. |Its purpose is msguided. The problemthat it
seeks to correct, commonly known as de-pooling occurs when
one or nore of the class prices is higher than the bl end
price and the handl er reporting pounds of the higher
val ued cl assification does not put themon their pool
report. Thus, the value derived fromthose poolings do
not get entered into the blend price pool.

The problemthat it seeks to correct is a
function of advanced pricing. |If the Cass | sector of
the market did not get the benefit of advanced price,
sinmple arithnmetic would guarantee and there woul d never be
de- pool i ng.

Advanced pricing is a good practice as it
all ows the added val ue products to nmaxim ze their returns,
whi ch benefits all parties affected by the orders.

There can be no valid reason why the
bal anci ng sectors should have to pay into the pool on the
occasional tinmes when the advanced price causes a price
i nversion. Doing so could cause damage to the reserve and
bal anci ng sectors of the market here.

The reserve and bal ancing sectors woul d at
times not be able to clear the market profitably if they
wor e advanced priced because of the volatility of dairy

commodi ty mar ket s.
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| f the proponents desire to change this
happeni ng, perhaps they should consider elimnating the
advanced price provisions of the order

Proposal eight should not be adopt ed.

Thi s issue has been debated in other orders, but has never
been found for by the Secretary.

Summary and concl usions. Data presented
in this order indicates that mlk fromdistant | ocations
i s being pooled on Federal Order 33 at increasing vol unes.
This m 1k volume reduces the blend price to |ocal
suppliers. Additional evidence shows that due to distance
and economic return, this mlk would never supply the
mar ket regul arly.

Testinmony from day-to-day operatives in
the market and frombottling handlers in the market
conclude that the dramatic increase in nmarket reserve
supplies as far beyond any level required to service the
mar ket .

We have denonstrated, on the basis of
conclusions in the final rule, that mlk such as these
supplies generally and, in this case, fromthese specific
| ocati ons was never intended to be a part of the Federal
Order 33 marketing area. Geographically, it was never
considered a part of the supply area and froma

performance perspective, it cannot neet the requirenents.
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The fact that this mlk is able to share in the bl end
price pool should not be corrected.

We have made several nodifications to our
proposal s that correct pooling issues that were unclear to
us until recently. However, these nodifications are
clearly within the real mof pooling regulations, the
subj ect of this hearing.

Qur testinmony details the ram fications of
the nodifications and the manner that they contradict the
intent of the Federal Order reform

These sol utions we propose are sounds and
found in other sections of the order systemand provide a
rational e that can be consistently used for other orders.
We have provided evidence that proposal eight would damage
the market clearing sectors of the order. This could
prevent the market fromcl earing excess supplies of mlk
weekly, that seasonally or holiday periods. This is
di sorderly and proposal eight should be deni ed.

Finally, we have denonstrated that the
current provisions that set the advanced price paid to
producers need nodification.

Conments on the energency st at us.
Regardi ng the i ssue of an energency decision, we have the
foll owi ng conments. The probl ens being discussed at this

hearing are not unique to the Mdeast marketing area. The
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probl em when converted to cents per hundredwei ght off the
blend price, this mlk fromdistant areas taking advantage
of open pooling type provisions and reducing the blend
price for |ocal producers who regularly serve the market.

The emergency is just as great in Kansas
or Mssouri, Indiana or M chigan, Colorado or U ah or
Washi ngton or Oregon.

DFA wi Il ask for energency decisions in
hearing requests in the Upper Mdwest, Central and Pacific
Nort hwest Federal Orders. W cannot see and the fairness
in a decision that favors one geographic area of the
Federal Order system over another order area where the
problemis the sanme issue.

What is inportant is that the decisions in
each order area be either an announced over a relatively
narrow tineframe or be inplenented at the sane tine. |If
not, the problemthat nmake a corrected in M nnesota or
lowa will just mgrate to GChio.

The Iikelihood will be that while there
wi |l be several hearings, the central focus of each wll
be simlar. The dairy division should be able to process
t he hearings along simlar tracks and produce decisions
that | ook reasonably simlar. They should speed the
pr ocess.

Finally, for the purpose of voting on the
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record, we woul d expect the vote nonth to be a shi pping,
at the nonment defined as Septenber to Novenber

MR. BESHORE: M. Hollon is available for
qguesti oni ng.
JUDGE CLI FTON: Thank you, M. Beshore.
M. English?
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q M. Hollon, you were here yesterday for
the testinony of the dairy farners who cane to this
heari ng?

A Yes.

Q And you heard their request for energency
consi deration?

A Yes.

Q They did not ask, did they, for this to be
post poned, the decision on this matter to be postponed
until hearings in the Central Order or hearings that have
not yet been scheduled in the Pacific Northwest, correct?

A They did not.

Q They indicated in their testinony that
this energency was i medi ately inportant to them

A That's correct.

MR. ENGLI SH:  Thank you.
JUDGE CLI FTON: M. Warshaw?
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MR. WARSHAW  Thank you.
CROSS- EXAM NATI ON
BY MR WARSHAW

Q What is advanced pricing?

A Advanced pricing is the Federal Order
| anguage, the price in advance in the nonth in which the
mlk is delivered to the buyer and the buyer has know edge
of what that price is going to be before the mlk is
del i ver ed.

Q Isn't that in place in order to allow the
buyer to give prices to his custoners?

A Certainly.

Q And it's necessary to that market because
generally in that market, prices are established in
advanced, are they not?

A | don't know that | would use the word
necessary, but we think it's a good practice and shoul d
conti nue and shoul d not be changed.

Q And in fact, it's not an arithnetic issue.
It's a logical issue because you couldn't do the pooling
if you didn't know the price in advance?

A No, no, it's an arithnetic issue because
the Class | price is advanced and it becones fixed and the
reason why the pooling occurs is because Class Il or 1V,

in sone cases, Class Il price is not advance and not
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announced in advance and therefore not fixed and the
rel ati onship between themis not fixed and the
rel ati onship changes and to do the extent that those
prices are higher than the blend, in sone ways, would nmake
the decision to be pooled. But if those prices were all
advanced, and all fixed, it would never ever happen.
Q When the blend price is higher than the
Class IIl or 1V price, the balancing sectors, as you cal
them do receive a benefit fromthat?
A Yes, they do.
MR. WARSHAW No nore questions.
JUDGE CLI FTON: Thank you, M. Warshaw.
O her questions? M. Tonak?
CROSS- EXAM NATI ON
BY MR TONAK:
Q On your Exhibit 22, table two.

>

Yes.

If we go to January of 2001, it shows a

Class IV price of $12.13 and a Cass Il price of $9.99.
A Ri ght .
Q What was the class price that was used

under the Federal Order to cal culate the m ni mum advance
paynment due to producers for m |k produced in January?
A Be the -- produced in January -- $12.13?

Q As | look at this, and you answered it
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with a question, so | amtaking it you are not sure that's
it's $12.13?

A That is correct. | was trying to think

t hrough whi ch woul d be which

Q The way - -

A It would be the | ower of.

Q The way | view this, you use the |ower of
the previous nonth's Cass Il or IV price.

A Yes.

Q So, in effect for January advanced
paynent, you would use the Class IIl price for Decenber of
$9. 37 --

A That's right.

-- and --
A Next time | use this chart, | amgoing to

draw all these things on there.

Q And to actually conpare a relationship of
how t he advanced price actually paid to producers for
their January mlk to the blend price for their January
m | k production, you would need to use that Decenber C ass
1l price and al so use the January blend price in
cal cul ating any percentages or relationships or so on.

A That's correct.

Q And as we go through these, |I'mnot sure

that that is what happened. | know there was sone
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corrections nmade in sone percentages. Could you clarify
for me if the conparison is the current's nmonth's C ass
1l price or IV price, whichever is |ower and the current
month's blend price or the previous nonth's Class 1117?

A The rel ationship that you just described
of $9.37 conpared to $12.54 is the conparison that should
be made and that is what ny attenpt was to do each nonth.

Q Do you know if that is actually what

happened in these percentages?

A | think so.

Q Let's | ook at August 2001 then as a --

A Okay, when you get to last five nonths of
the year -- | had a row that was August -- that was the

correction that | nade.
Q | m s-spoke the nonth that | wanted to

ook at. On July -- no, August 2001 --

A Agai n?

Q -- let's use -- let's look at June 2001.

A Ckay.

Q And the lowest Class IIl price -- or the
| owest price in Cass Il of 13.83 --

A MM hnm

Q And as you conpare this then, the 13.83
Class Ill price for advanced for June 2001, would be

13.83, | believe.
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A Ckay.

Q Now, as we conpare that to the blend price
for June of 15.97, and we go through your 110 percent
cal cul ations and come up with a 15.21 Cass IIl price at
the 110 percent, conpared to the 15.97, now that is the
actual conparison that we are really tal ki ng about maki ng,
isn'"t it? The -- the previous nonth's Cass Il used for
t he advanced paynment with the current nonth's blend price,
15.21 to 15.97. And when we | ook at these percentages in
table six, I"'mjust trying to -- w thout recal culating al
these, know if the correction you gave us is the correct
correction or if it actually as it appears in the table is
correct.

A The nonth that you picked is the nonth
that | had a data error, so when | went back and corrected
t hose errors, that nmonth would show 76 cents difference,
15.97 mnus 15.21, 76 cents. That would be one, two,
three, four fromthe bottom So, if you went to tables

three and four --

Q Let's take an earlier nonth, just so --

A Ckay.

Q Take May of 2000. 9.37 is the | owest
Class Il price, the lowest price -- according to this.
And that was the May of 2000 Class IIl price, would have

been the advanced price used for June 2000 mlk, so you
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are calculating out the 110 percent. Be 10.31 and that
woul d conpare to a blend of 12.38?

A Yes.

Q And the percentages in this table did that
even though the way these nunbers are lined up, didn't
pair that off --

A Right, the fornula for -- that used the
12. 38 nunber reached up one row above it to pick up the
prior month's Class Il relationship, which is the -- the
one you asked ne that | answered wong and you --

Q Well, it's easy to confuse ne. A couple
of other questions. In your conclusion, the summary and
conclusion, point two, energency is just as great in
Kansas or M ssouri and so on and we have to keep this
because the problemin Mnnesota and lowa nmay just mgrate
to Chio and so on and so forth a little later on.

A Yes.

Q Do you have any concerns that that problem
in Chio may migrate to the Appal achi an order?

A | could, but it would be alittle nore
difficult because the standards are a little higher there.
But that could be a possibility.

Q Does DFA have any plans of calling for a
hearing in the Appal achian order to help off-set or

prevent any possible problenms down there?
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A We have | ooked into that and concl uded
that the current pooling standards seemto be sufficient
to keep that from happening.

Q Does DFA pool mlk fromthe -- originating
in the Mdeast area and other northern areas in the
Appal achi an order area on an ongoi ng al nost year-round
basi s?

A Fromtinme to tinme, we pool mlk in that
ar ea.

Q Do you ever pool mlk fromthe M deast or
ot her northern areas in the Appal achian area or the
sout heast area at the sane tine that mlk is noving out of
t he Appal achi an area or the southeast area back to the

northern area for surplus disposal?

A That may happen Christmas, New Years,
Thanksgi vi ng, may happen sone days. |It's possible.
Q But you don't see it happening during My

or June or the spring flush nonths?

A Doesn't happen as nuch.

Q It doesn't happen as nuch, but it may
happen.

A It may happen. Plus Fourth of July,

Menorial Day -- May and July.
MR. TONAK:  Thank you.
JUDGE CLI FTON: O her questions for M.
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Hol l on? M. Beshore, anything further for M. Hollon?

MR. BESHORE: No, | have nothing further.

JUDGE CLI FTON:  You may step down, M.
Hol | on.

THE W TNESS: Thanks.

JUDGE CLI FTON: You are wel cone.

(Wtness excused.)

JUDGE CLI FTON: That will not concl ude the
evidence to be received in that I will accept
clarification evidence post-hearing. And | amnot | ooking
for anyone to expand on the evidence already presented,
but to correct and to clarify any evidence.

M. English?

MR. ENGLISH:  Shouldn't it be limted to
correct or clarify those matters that have been expressly
identified today, as opposed to any matter?

JUDGE CLI FTON: Start again, please.

MR. ENGLISH: Shouldn't that be limted to
expressly clarifying and correcting those matters that
have been identify today as in the Leprino Sue Tayl or
exhibit, the very explicit issue about what |ines up and
how that affects that document and the very explicit
issues that M. Hollon has raised as opposed to being
broadly any corrections?

JUDGE CLI FTON: | believe that the
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deci si on-makers woul d be assisted if any errors are
corrected, including those that we have al ready
identified, but any others that may be identified.

So, any matter that, upon reflection turns
out to be m sleading or erroneous could be corrected by
subm tting additional docunentation to show the revised
information as far as | am concer ned.

M. Tosi?

MR. TOSI: Yes, Your Honor, regarding
that, the subm ssion of those sorts of corrections, we are
trying to nake it as a regular practice now to post on the
internet all exhibits that we receive, part of the
proceeding. Do you want us to just post those, the
corrected information rather than the information that was
submtted that may be erroneous?

JUDGE CLIFTON:  No, | think people should
have access to the whole record --

MR TOSI: Al right, thank you

JUDGE CLI FTON:  -- including the wong
ones, so | think all these 23 exhibits -- actually, 22
that were received into evidence, because Exhibit 6 was
rejected, so | don't know what you want to do with the
rejected one. It was rejected only because it was a
duplicate. But | think all of those should be posted in

addition to what cones in to correct them
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Yes?

MR. COOPER.  Your Honor, to clarify, |
think we should be limting the corrections that conme in
to actual tables and charts and exhibits, where there is
erroneous data put in there. |[|f people want to correct a
nunber or sonething |ike that, that would be fine. But
if, you know, wording just too broadly takes away people's
right to cross-exani nation.

JUDGE CLIFTON: | think on bal ance, M.
Cooper, we are better off to | et people correct errors
that they nmay have nmade in their testinony as well as in
their charts, if they discover that they have in fact
provi ded erroneous information and if | amgoing to allow
the witnesses who have di scovered their errors to do it, |
think we need to allow everyone to. | don't think it wll
open up Pandora's box. | know that --

MR. COOPER In both cases here, we are
tal king about information that is published information,
both in Sue Taylor's case and in Elvin Hollon's case.

They both published information that they took and
subtracted and divided and this sort of thing with it. |
mean, Class IIIl prices, it's blend prices, it's Cass |V
prices and as far as | know, it's just subtraction and
addition. It's not new information or sone sort of

information they dug up from somewhere where nobody is
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guestioning the source. This is published dairy division
information that they are using and they just inproperly
mani pul ated it. W all blane Bill Gates for it. None of
us actually did it wong.

JUDGE CLI FTON: So, M. Cooper, it would
be the government's preference that | not allow correction
of any erroneous evidence, but only Ms. Taylor's exhibit
and M. Hollon's exhibit?

MR. YALE: May | be heard, Your Honor?

JUDGE CLI FTON:  You may.

MR. YALE: There is a value to this record
t hat goes beyond this decision and there are tines,
unfortunately, we go into what we call 15-A proceedi ngs
and the testinony that is given is very inportant and
there have been tinmes in the past where those of us who
understood and were present at the record are sure that
what the witness said wasn't what was in the testinony,
only because of a homonym or a m sunderstandi ng of a
technical termby the reporter or sonething like that.

And | think you let the record -- people
want to make objections after they correct it and if
sonebody thinks they have gone too far, they have changed
their testinony, then they have a right to challenge that
and the Secretary has the authority to make those rulings

to clean it up
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My experience has been it has never been
abused and knowi ng the people that have been here, it's
not going to be abused. | think we are arguing about a
possibility that will never occur.

MR. COOPER: What M. Yale is tal king
about is corrections to the transcript. That's not what
we were tal king about.

JUDGE CLIFTON: Well, with all due respect
to your position, M. Cooper and yours, M. English. both
of which | respect very nmuch, I will invite any
corrections to erroneous information and what | would |ike
to do is place the deadline for correcting any erroneous
evi dence, whether it's testinmony or exhibits, I would |ike
that deadline to be the sanme deadline for suggesting
revisions to the transcript. So, in other words, at the
same time you scrutinize your testinony to see what errors
may have crept in through the reporting process, you would
al so be | ooking for accuracy.

Now, we need to set that date and
thereafter, a briefing date. Last -- the only tinme |I have
been involved in a mlk hearing other than this one, it
took a nonth before the transcript was available to
people. That really surprised ne.

M . Beshore, the schedule that you had

suggested turned out to be the fastest it could be done
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even though that also was an energency situation. So, |
amgoing to invite counsel now to suggest to ne -- | have
got a cal endar here -- 2001 and 2002 - suggest to ne the
dates that you would |like for the two deadlines. The
first deadline would be to correct transcript and
evi dence. Then thereafter, a deadline for submtting the
briefs. You have got to allow the transcript to reach you

first and be digested and as | say, last tine, it took a

nonth for the transcript to be available. | hope it won't
take that this tine. So, | wll entertain proposals. M.
Carl son?

MR. CARLSON. Can we have the reporter
give us sone idea howlong it mght take in her opinion?

THE REPORTER M deadline is 10 days to
t he contract hol der.

MR. ENGLISH Then it has to be nuil ed.

JUDGE CLIFTON: And it normally takes a
week thereafter, but M. English is absolutely right. The
processing of the mail is becom ng a nore tine-consum ng
process than it used to be. Al the USDA nmail is now
opened off-site. M. Tosi?

MR. TOSI: Your Honor, when we order the
type of transcript that we wanted done -- | appreciate
what the court reporter is saying, but we ordered five

wor ki ng days and it's delivered to us. WMybe, Your Honor,
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you could order that it be done toni ght or sonething.

But we ordered five days last tinme as well
and we waited a nonth.

JUDGE CLIFTON: And it took a nonth. |
think the very earliest you could expect to find it on the
website woul d be 15 days from now and that woul d be
amazingly fast and it may take a nonth.

MR. BESHORE: Your Honor, we never know
the transcript -- but let's assune it's two weeks. Gve
us a week for corrections and then, what two weeks after
that for a brief. | nmean, we would |like to get this
rolling. | mean, there is sone testinony here that there
are sonme potential significant | osses that producers can
incur in January or at |east February.

MR. COOPER:  Your Honor, could | ask a
question of the reporter. |Is this 10 days from today or
10 working days that you are supposed to send it to Silver

Springs, do you know?

THE REPCRTER: | believe it's 10 business
days.

MR. COOPER  Ten busi ness days? Not 10
cal endar days? |'mjust -- that ends up being three
weeks.

JUDGE CLI FTON: Let me do this. Let me

say that three weeks from today.
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MR. ENGLI SH. Wy don't we assune at | east
three weeks for the transcript, because we know it wll be
two and we will be playing this ganme anyway, so why don't
we assune at | east three weeks for the transcript, one
week thereafter for the corrections and two weeks
thereafter for the briefs.

JUDGE CLIFTON: Let nme tell you how that
woul d conpute. That woul d nean you woul d receive the
transcri pt on Novenber 14th and your corrections and
revi sed evidence would be due the day before Thanksgi vi ng.
Now, that is to be deposited in the mail and your
corrections and revi sed evidence woul d be due the day

bef ore Thanksgiving. Now, that is to be deposited in the

mai |, so perhaps that's okay. These deadlines are when
you deposit in the mail. And you nmay al so want, as a
courtesy, to e-mail, particularly M. Tosi. That would

certainly help in his being able to nmake it avail able on
t he website.

MR TOSI: Al the hearing participants
are very good about sending an official copy and a fax
copy or e-mail copy or sonething like that.

JUDGE CLI FTON: Good. So, what do you all
t hi nk about putting your transcript corrections and your
evi dence corrections into the mail by Novenmber 21, 20017

M. English?
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MR. ENGLISH It's fine.

JUDGE CLI FTON: Wio else wanted to file a
brief. M. Beshore?

MR. BESHORE: Yes, that's fine assum ng we
do have the transcript.

JUDGE CLI FTON: How | ong do you want for
your briefs? Three weeks? That woul d be Decenber 12th.
Does that work? Al right, briefs will be due Decenber
12, 2001. That's to be deposited in the mail to the
hearing clerk. The hard copy goes to the heading clerk
even though you nmay be courtesy copy alert M. Tosi to
what you are forwarding to the hearing clerk.

So, corrections to transcript, corrections
of evidence are due the day before Thanksgi vi ng, Novenber
21, 2001.

Now, if the transcript is not available on
the website by Novenber 7th, you may extend these
deadl i nes by the nunber of days thereafter before the
transcri pt appears on the website w thout going through
all of the rigmarole of having the marketing diversion
have to tell everybody what their new deadlines are.

Anyt hing further before we close for
today? Nothing further, we will adjourned at 4:14 -- oh,
M. Tonak.

MR. TONAK: There is a couple of USDA
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docunents that we would like to be able to refer to that
are not submtted in their entirety. M. Hollon nade
extensive references to the -- | believe the recommended
deci sion published in the end of April 1999 and the final
deci si on published Septenber 1, 1999 concerni ng Feder al
O der reform And we would Iike to be able to
incorporate, if necessary, other parts of those docunents
into sone of our subm ssions.

Al so, the market adm nistrator's office
for the central area conpiles information on producer mlk
mar ket ed under Federal Order for the nonths of My and
Decenber and that information is regularly available from
them and we would like to be able to reference May 2000,
Decenber 2000 information and also within a few weeks My
2001 information should be available and we would like to
be able to reference that.

JUDGE CLIFTON: |Is there objection?

MR. COOPER: |Is that the Central Order?

MR. TONAK: For all orders.

JUDGE CLI FTON: There being no objection,
those being matters of public record, your request is
gr ant ed.

M. English?

MR. ENGLI SH:  Your Honor, there has been

some references in this record to the provisions within
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Orders 5 and 7 having to do with the provisions there and
| do not have the references we nme, but | intend to nake
reference to at |east for historical analysis purposes the
| anguage of the final decisions, recormmended fi nal
deci sions creating and expandi ng the Appal achian Order as
wel | as the Southeast Order 7, just with respect to the
limted i ssue of pooling, the history of why those pooling
provi sions are the way they are for conparison purposes.

In addition, there is one question that |
still have. | know that M. Rasch and M. Wl ker are
confident of the answer, but | have a question as to the
hi storical derivation of 1033.7(c((4), the |last sentence,
that M. Yates referenced in his testinony having to do
with the treatnent of requalification purposes of a D, E
or F plant under 1033.7(c) and | believe that we will find
that the D plant is derived froman old Order 36 decision
and | believe we will find the E facility is derived from
an old Oder 40, but | don't know which one right now and
| will probably be nmaking reference once | can dig back in
hi story, but these are all public docunents that | would
be referencing, but for putting people on notice of what |
woul d be | ooking at, these issues were addressed in
t esti nony.

JUDGE CLI FTON:  Thank you, M. English.

|s there any objection? M. Beshore?
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MR. BESHORE: If | mght, Your Honor, I
hate to get into an argunent at this point about the need
to -- an apparent need to note official acts of the
Secretary, nmake thema matter of official notice on the
record of this hearing in order to have the ability to
refer to themin the briefing process. | --

JUDGE CLI FTON: M. Beshore, do not worry
about that. 1It's not necessary. All these matters
certainly can be referenced and broadened in your briefs,
but I think M. English did it as a courtesy.

MR. ENGLISH Yes, | was intending it as a
courtesy to tell people in advance that | amgoing to do
t hat .

MR. BESHORE: That's fine. So |ong as

it's understood that publications in the Federal Register

-- the Code of Federal Regul ations and final decisions --

t he Federal Register, historical actions of the Secretary,

to the extent that they are pertinent to the briefing
process, we are going to feel free to make reference to
t hem

JUDGE CLI FTON: You are absolutely
correct.

MR. BESHORE: Thank you.

JUDGE CLI FTON: You are wel cone.

Al right, | congratulate you on a very
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wel | conducted hearing. | amparticularly inpressed with
the way ideas synthesized and | think this was a very
dynam c process and very hel pful and very professionally
presented. Thank you all.

(Wher eupon, at 4:20 p.m, OCctober 24th, 2001 the

heari ng was concl uded.)
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